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MONDAY, JUNE 8, 1959 


U.S. Senate, 
SUBCOMMITTEE ON Pusiic HEALTH, 
Epucation, WELFARE, AND SAFETY OF THE 
CoMMITTEE ON THE District or CoLUMBIA, 
Washington, D.C. 

The subcommittee met, pursuant to notice at 10:05 a.m., in room 
6226, New Senate Office Building, Senator Wayne Morse presiding. 

Present : Senator Morse (presiding). 

Also present: Chester H. Smith, clerk; William P. Gulledge, coun- 
sel; Donald P, Feldman, assistant counsel; and Charles Lee, assistant 
clerk. 

Senator Morse. The hearing will come to order. 

The first witness this morning will be Senator O’Mahoney, but 
pending his arrival, I will give a short preliminary statement to start 
the hearings on S. 304. 

Hearings on companion measures to S. 304 are in progress before 
the Interstate and Foreign Commerce Committee of the House of 
Representatives. 

The Chair understands that the purpose of this bill is to insure 
that all assets of D.C. Transit System, Inc., used or usable, including 
real, fixed, personal, rolling, or quick ‘assets shall be used exclusively 
in mass transportation service. The bill would further restrict all 
penenne: employed by the D.C. Transit System, Inc., to the per- 

ormance of mass transportation functions. 

Since charter and sightseeing activities are now being carried on 
by virtue of the language of the charter granted to the D.C. Transit 
System, Inc., by the Congress, the question of the constitutionality 
of the pr oposed legislation has been raised. 

S. 304 will be placed in the hearing record at this point together 
with Public Law 757, 84th Congress to which it is a proposed amend- 
ment. 


(The documents referred to are as follows :) 


[S. 304, 86th Cong., 1st sess.] 


A BILL To insure effective regulation of D.C. Transit System, Inc., and fair and equal 
competition between D.C. Transit System, Inc., and its competitors 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That all assets, including the real, 
fixed, personal, rolling, or quick assets of D.C. Transit System, Inc., used or 
usable, and all personnel employed in providing the service of mass transpor- 
tation of passengers for hire, as provided in section 1 of the Act of July 24, 1956 
(70 Stat 598), shall be used and employed exclusively in such mass transporta- 
tion service, and shall not be used or employed in whole or in part in any other 
service in competition with the service of any other company. The Public 
Utilities Commission of the District of Columbia is hereby authorized and di- 
rected to promulgate such rules, orders, and regulations as shall be necessary 
to implement this Act. 
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Public Law 757—85th Congress, Chapter 669—2d Session 
S. 3073 
AN ACT To grant a franchise to D.C. Transit System, Inc., and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 


TITLE I 
Part 1.—FRANCHISE PROVISIONS 


Section 1. (a) There is hereby granted to D.C. Transit System, Ine. a 
corporation of the District of Columbia (referred to in this part as the “Corpora- 
tion”) a franchise to operate a mass transportation system of passengers for 
hire within the District of Columbia and between the District of Columbia and 
points within the area (referred to in this part as the “Washington Metropolitan 
Area’) comprising all of the District of Columbia, the cities of Alexandria and 
Falls Church, and the countries of Arlington and Fairfax in the Commonwealth 
of Virginia and the counties of Montgomery and Prince Georges in the State 
of Maryland, subject, however, to the rights to render service within the Wash- 
ington Metropolitan Area possessed, at the time this section takes effect, by 
other common carriers of passengers: Provided, That nothing in this section 
shall be construed to exempt the Corporation from any law or ordinance of the 
Commonwealth of Virginia or the State of Maryland or any political subdivision 
of such Commonwealth or State, or of any rule, regulation, or order issued 
under the authority of any such law or ordinance, or from applicable provisions 
of the Interstate Commerce Act and rules and regulations prescribed thereunder. 

(b) Wherever reference is made in this part to “D.C. Transit System, Inc.” 
or to the “Corporation”, such reference shall include the successors and assigns 
of D.C. Transit System, Inc. 

(c) As used in this part the term “franchise” means all the provisions of this 
part 1. 

Sec. 2. (a) This franchise is granted for a term of twenty years: Provided, 
however, That Congress reserves the right to repeal this franchise at any time 
for its non-use. 

(b) In the event of cancellation of this franchise by Congress after seven years 
from the date this franchise takes effect for any reason other than non-use, the 
Corporation waives its claim for any damages for loss of franchise. 

Sec. 3. No competitive street railway or bus line, that is, bus or railway 
line for the transportation of passengers of the character which runs over a 
given route on a fixed schedule, shall be established to operate in the District 
of Columbia without the prior issuance of a certificate by the Public Utilities 
Commission of the District of Columbia (referred to in this part as the “Com- 
mission’) to the effect that the competitive line is necessary for the convenience 
of the public. 

Sec. 4. It is hereby declared as a matter of legislative policy that in order to 
assure the Washington Metropolitan Area of an adequate transportation system 
operating as a private enterprise, the Corporation, in accordance with standards 
and rules prescribed by the Commission, should be afforded the opportunity of 
earning such return as to make the Corporation an attractive investment to pri- 
vate investors. As an incident thereto the Congress finds that the opportunity 
to earn a return of at least 6144 per centum net after all taxes properly charge- 
able to transportation operations, including but not limited to income taxes, on 
either the system rate base or on gross operating revenues would not be unrea- 
sonable, and that the Commission should encourage and facilitate the shifting to 
such gross operating revenue base as promptly as possible and as conditions war- 
rant; and if conditions warrant not later than August 15,1958. It is further de- 
clared as a matter of legislative policy that if the Corporation does provide the 
Washington Metropolitan Area with a good public transportation system, with 
reasonable rates, the Congress will maintain a continuing interest in the welfare 
of the Corporation and its investors. 

Sec. 5. The initial schedule of rates which shall be effective within the District 
of Columbia upon commencement of operations by the Corporation shall be the 
same as that effective for service by Capital Transit Company approved by the 
Commissioners of the District of Columbia pursuant to the Act of August 14. 
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1955 (Public Law No. 389, 84th Congress; 69 Stat. 724), in effect on the date of 
the enactment of this Act, and shall continue in effect until August 15, 1957, and 
thereafter until superseded by a schedule of rates which becomes effective under 
this section. Whenever on or after August 15, 1957, the Corporation files with 
the Commission a new schedule of rates, such new schedule shall become effec- 
tive on the tenth day after the date of such filing, unless the Commission pre- 
scribes a lesser time within which such new schedule shall go into effect, or un- 
less prior to such tenth day the Commission suspends the operation of such new 
schedule. Such suspension shall be for a period of not to exceed one hundred 
twenty days from the date such new schedule is filed. If the Commission sus- 
pends such new schedule it shall immediately give notice of a hearing upon the 
matter and, after such hearing and within such suspension period, shall deter- 
mine and by order fix the schedule of rates to be charged by the Corporation. 
If the Commission does not enter an order to take effect at or prior to the end 
of the period of suspension, fixing the schedule of rates to be charged by the 
Corporation, the suspended schedule filed by the Corporation may be put into 
effect by the end of such period, and shall remain in effect until the Commission 
has issued an appropriate order based on such proceeding. 

Sec. 6. The Corporation is hereby authorized and empowered to engage in 
special charter or sightseeing services subject to compliance with applicable 
laws, rules and regulations of the District of Columbia and of the municipali- 
ties or political subdivisions of the States in which such service is to be per- 
formed, and with applicable provisions of the Interstate Commerce Act and 
rules and regulations prescribed thereunder. 

Sec. 7. The Corporation shall be obligated to initiate and carry out a plan of 
gradual conversion of its street railway operations to bus operations within seven 
years from the date of the enactment of this Act upon terms and conditions 
prescribed by the Commission, with such regard as is reasonably possible when 
appropriate to the highway development plans of the District of Columbia 
and the economies implicit in coordinating the Corporation’s track removal pro- 
gram with such plans; except that upon good and sufficient cause shown the 
Commission may in its discretion extend beyond seven years, the period for 
earrying out such conversion. All of the provisions of the full paragraph of the 
District of Columbia Appropriation Act, 1942 (55 Stat. 499, 533), under the title 
“Highway FuNbD, GASOLINE TAx AND MoTorR VEHICLE FEES”, subtitle “STREET IM- 
PROVEMENTS”, relating to the removal of abandoned tracks, regrading of track 
areas, and paving abandoned track areas, shall be applicable to the Corporation. 

Sec. 8 As of August 15, 1956, paragraph numbered 5 of section 6 of the Act 
entitled “An Act making appropriations to provide for the expenses of the 
Government of the District of Columbia for the fiscal year ending June thirtieth, 
nineteen hundred and three, and for other purposes’, approved July 1, 1902, 
as amended (D.C, Code, see. 47-1701), is amended by striking out the third and 
fourth sentences and inserting in lieu thereof the following: “Each gas, electric- 
lighting, and telephone company shall pay, in addition to the taxes herein men- 
tioned, the franchise tax imposed by the District of Columbia Income and Fran- 
chise Tax Act of 1947, and the tax imposed upon stock in trade of dealers in 
general merchandise under paragraph numbered 2 of section 6 of said Act ap- 
proved July 1, 1902, as amended.” 

(b) Notwithstanding subsection (a) of this section, the Corporation shall be 
exempt from the following taxes: 

(1) The gross sales tax levied under the District of Columbia Sales Tax Act; 

(2) The compensating use tax levied under the District of Columbia Use Tax 
Act; 

(3) The excise tax upon the issuance of titles to motor vehicles and trailers 
levied under subsection (j) of section 6 of the District of Columbia Traffie Act 
of 1925, as amended (D.C. Code, sec. 40-603 (j) (4)); 

(4) The taxes imposed on tangible personal property, to the same extent that 
the Capital Transit Company was exempt from such taxes immediately prior to 
the effective date of this section under the provisions of the Act of July 1, 1902, 
as amended; and 

(5) The mileage tax imposed by subparagraph (b) of paragraph 31 of section 
7 of the Act approved July 1, 1902, as amended (D.C. Code, see. 47-2331 (b)). 

Sec. 9. (a) Except as hereinafter provided, the Corporation shall not, with re- 
spect to motor fuel purchased on or after September 1, 1956, pay any part of the 
motor vehicle fuel tax levied under the Act entitled “An Act to provide for a 
tax on motor vehicle fuels sold within the District of Columbia, and for other 
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purposes”, approved April 23, 1924, as amended (D.C. Code, title 47, chapter 19). 

(b) For the purposes of this section— 

(1) the term “a 6% per centum rate of return” means a 6% per centum 
rate of return net after all taxes properly chargeable to transportation oper- 
ations, including but not limited to income taxes, on the system rate base of 
the Corporation, except that with respect to any period for which the Com- 
mission utilizes the operating ratio method to fix the rates of the Corporation, 
such term shall mean a return of 61% per centum net after all taxes properly 
chargeable to transportation operations, including but not limited to income 
taxes, based on gross operating revenues; and 

(2) the term “full amount of the Federal income taxes and the District of 
Columbia franchise tax levied upon corporate income” means the amount 
which would have been payable in the absence of write-offs in connection 
with the retirement of street railway property as contemplated by section 7 
of this part, but only to the extent that such write-offs are not included as 
an operating expense in determining net earnings for rate-making purposes. 

(c) As soon as practicable after the twelve-month period ending on August 31, 
1957, and as soon as practicable after the end of each subsequent twelve-month 
period ending on August 31, the Commission shall determine the Corporation’s 
net operating income for such twelve-month period and the amount in dollars by 
which it exceeds or is less than a 64% per centum rate of return for such twelve- 
month period. In such determination the Commission shall include as an oper- 
ating expense the full amount of the motor vehicle fuel tax which would be due 
but for the provisions of this section on the motor fuel purchased by the Cor- 
poration during the twelve-month period, and the full amount of the Federal 
income taxes and the District of Columbia franchise tax levied upon corporate 
income. The Commission shall certify its determination to the Commissioners 
of the District of Columbia or their designated agent. If the net operating 
income so certified by the Commission equals or is more than a 6% per centum 
rate of return, the Corporation shall be required to pay to such Commissioners, 
or their designated agent, the full amount of the motor vehicle fuel taxes due on 
the purchase of motor fuel made by the Corporation during such twelve-month 
period. If the net operating income so certified is less than a 6% per centum rate 
of return, the Corporation shall pay to such Commissioners, or their designated 
agent, in full satisfaction of the motor vehicle fuel tax for such period an amount, 
if any, equal to the full amount of said motor vehicle fuel tax reduced by the 
amount necessary to raise the Corporation’s rate of return to 64% per centum for 
such period, after taking into account the effect of such reduction on the amount 
of the Federal income taxes and the District of Columbia franchise tax levied 
upon corporate income payable by the Corporation for such period. Within thirty 
days after being notified by the said Commissioners or their designated agent of 
the amount of the motor vehicle fuel tax due under this section, the Corporation 
shall pay such amount to the said Commissioners or their designated agent. 

(d) If not paid within the period specified in subsection (c), the motor vehicle 
fuel tax payable under this section and the penalties thereon may be collected 
by the Commissioners of the District of Columbia or their designated agent in 
the manner provided by law for the collection of taxes due the District of 
Columbia on personal property in force at the time of such collection; and liens 
for the motor vehicle fuel tax payable under subsection (c) and penalties thereon 
may be acquired in the same manner that liens for personal property taxes are 
acquired. 

(e) Where the amount of the motor vehicle fuel tax payable under subsection 
(c), or any part of such amount, is not paid on or before the time specified therein 
for such payment, there shall be collected, as part of the tax, interest upon such 
unpaid amount at the rate of one-half of 1 per centum per month or portion of 
a month. 

(f) The Commissioners of the District of Columbia or their designated agent 
are hereby authorized and directed to issue to the Corporation such certificates 
as may be necessary to exempt it from paying any importer the motor vehicle 
fuel tax imposed by such Act of April 23, 1924, as amended, or as hereafter 
amended. 

(gz) (1) From and after the time fixed in paragraph (2) of this subsection the 
Corporation shall not be required to pay real estate taxes upon any real estate 
owned by it in the District of Columbia and used and useful for the conduct of 
its public transportation operations to the extent that the Commission has de- 
termined under such rules and regulations as it may issue that the Corporation’s 
net operating income in the previous year was insufficient, after giving effect to 
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the tax relief provided in the preceding subsections, to afford it a 644 per centum 
rate of return. 

(2) This subsection shall take effect upon the completion of the program con- 
templated in section 7 of this part, as certified by the Commission to the Com- 
missioners of the District of Columbia, or at such earlier time as the Commission 
may find that the said program has been so substantially completed that the 
taking effect of this subsection would be appropriate in the public interest and 
shall so certify to the Commissioners of the District of Columbia. 

Sec. 10. (a) The Corporation shall not be charged any part of the expense of 
removing, sanding, salting, treating, or handling snow on the streets of the 
District of Columbia, except that the Corporation shall sweep snow from the 
streetcar tracks at its own expense so long as such tracks are in use by the 
Corporation. 

(b) The paragraph which begins “Hereafter every street railway company” 
which appears under the heading “STREETS” in the Act entitled “An Act 
making appropriations to provide for the expenses of the government of the 
District of Columbia for the fiscal year ending June thirtieth, nineteen hundred 
and thirteen, and for other purposes’, approved June 26, 1912 (D.C. Code, sec. 
7-614), is hereby repealed. 

Sec. 11. The provisions of law set forth in Title 48, sections 501 through 503 
of the District of Columbia code shall not be deemed to restrict any merger or 
eonsolidation of the Corporation with any other company or companies engaged 
in mass transportation in the District of Columbia or the Washington Metro- 
politan Area: Provided, however, That any such merger or consolidation shalt 
be subject to the approval of the Commission. 

Sec. 12. Nothing in this part shall prevent the transfer, by or under the 
authority of any other Act of Congress, to any other agency of any of the 
functions which are by this part granted to or imposed upon the Commission. 

Sec. 18. (a) The Corporation is hereby authorized to issue or create loans, 
mortgages, deeds of trust, notes or other securities to any banking or other 
institution or institutions and to Capital Transit Company, with respect to the 
acquisition of assets of Capital Transit Company (including any corporation 
controlled by Capital Transit Company), provided that the interest rate thereon 
shall not exceed 5 per centum per annum, but the aggregate principal shall not 
exceed the cost of acquiring the assets of Capital Transit Company. 

(b) (1) Section 5 of the Interstate Commerce Act shall not be construed to 
require the approval or authorization of the Interstate Commerce Commission 
of any transaction within the scope of paragraph (2) of such section 5 if the 
only parties to such transaction are the Corporation (including any corporation 
wholly controlled by the Corporation) and the Capital Transit Company (includ- 
ing any corporation wholly controlled by the Capital Transit Company). The 
issuance or creation of any securities provided for in subsection (a) shall not 
be subject to the provisions of section 20a of the Interstate Commerce Act. 

(2) No approval of the acquisition of assets referred to in subsection (a), 
or of the issuance or creation of any securities provided for in subsection (a) 
in connection with such acquisition, shall be required from any District of 
Columbia agency or commission. 

(c) This section shall not apply to any issuance of securities constituting a 
public offering to which the Securities Act of 1933 applies. 

(d) Notwithstanding the provisions of section 409(a) of the Civil Aeronautics 
Act of 1988— 

(1) no air carrier shall be required (because of the fact that a person 
becomes or remains an officer, director, member or stockholder holding a 
controlling interest of the Corporation, or of any common carrier controlled 
by the Corporation which is engaged in mass transportation of passengers 
for hire in the Washington Metropolitan Area, or is elected or reelected 
as an officer or director) to secure the authorization or approval of the Civil 
Aeronautics Board in order to have and retain such person as an Officer 
or director, or both, of such air carrier if such person is an officer or 
director of such air carrier at the time this section takes effect; and 

(2) no person who, at the time this section takes effect, is an officer or 
director of an air carrier shall be required to secure the approval of the 
Civil Aeronautics Board in order to hold the position of officer, director, 
member or stockholder holding a controlling interest of the Corporation or 
of any common carrier controlled by the Corporation which is engaged in 


mass transportation of passengers for hire in the Washington Metropolitan 
Area, 
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As used in this subsection, the term “air carrier” has the same meaning as when 
used in section 409(a) of the Civil Aeronautics Act of 1938. 

(e) Notwithstanding section 20a(12) of the Interstate Commerce Act, au- 
thorization or approval of the Interstate Commerce Commission shall not be 
required in order to permit a person who is an officer or director of the Corpora- 
tion to be also an officer or director, or both, of any common carrier controlled 
by the Corporation which is engaged in mass transportation of passengers for 
hire in the Washington Metropolitan Area. 

Sec. 14. The Corporation, at the time it acquires the assets of Capital Transit 
Company, shall become subject to, and responsible for, all liabilities of Capital 
Transit Company of whatever kind or nature, known or unknown, in existence 
at the time of such acquisition, and shall submit to suit therefor as though it 
had been originally liable, and the creditors of Capital Transit Company shall 
have as to the Corporation all rights and remedies which they would otherwise 
have had as to Capital Transit Company: Provided, however, That the Corpora- 
tion shall not be liable to any dissenting stockholder of Capital Transit Com- 
pany for the fair value of the stock of any such stockholder who shall qualify 
to be entitled to receive payment of such fair value. No action or proceeding in 
law or in equity, or before any Federal or District of Columbia agency or com- 
mission, shall abate in consequence of the provisions of this section, but such 
action or proceeding may be continued in the name of the party by or against 
which it was begun, except that in the discretion of the court, agency, or com- 
mission the Corporation may be substituted for the Capital Transit Company. 
In any and all such actions or proceedings, the Corporation shall have, and be 
entitled to assert, any and all defenses of every kind and nature which are or 
would be available to Capital Transit Company or which Capital Transit Com- 
pany would be entitled to assert. 


ParT 2.—MISCELLANEOUS PROVISIONS 


Sec. 21. (a) Section 14 of the joint resolution entitled “Joint resolution to 
authorize the merger of street-railway corporations operating in the District of 
Columbia, and for other purposes”, approved January 14, 1933 (47 Stat. 752), 
as amended (Public Law 389, Eighty-fourth Congress), is hereby repealed to the 
extent that such section repeals the charter of Capital Transit Company, with- 
out thereby affecting the termination of its franchise. 

(b) Upon the taking effect of part 1 of this title, Capital Transit Company 
shall not be authorized to engage in business as owner or operator of electric 
railway, passenger motor bus, public transportation of passengers, or common 
earrier of passengers within, to, or from, the Washington Metropolitan Area. 

(c) Capital Transit Company shall continue to exist as a corporation in- 
corporated under the provisions of subchapter 4 of chapter 18 of the Act entitled 
“An Act to establish a code of laws for the District of Columbia’, approved 
March 3, 1901, as amended (D.C. Code, title 29, ch. 2), under its certificate of in- 
corporation, as amended, and Capital Transit Company may amend its charter 
in any manner provided under the laws of the District of Columbia and may 
avail itself of the provisions of the District of Columbia Business Corporations 
Act in respect to a change of its name and may become incorporated or rein- 
corporated thereunder in any manner as therein provided. Nothing referred to 
in this title, or the sale and vesting of the assets of Capital Transit Company, 
referred to therein, shall cause or require the corporate dissolution of Capital 
Transit Company. 

Sec. 22. Nothing in this title shall be deemed to extend the franchise of Capital 
Transit Company beyond August 14, 1956, or, except as otherwise provided in 
this section, to relieve Capital Transit Company of any obligation to remove 
from the streets and highways at its own expense all of its property and facilities 
and to restore the streets and highways in accordance with the provisions of the 
District of Columbia Appropriation Act, 1942 (55 Stat. 499, 538) in the event 
the Corporation fails to acquire the assets of Capital Transit Company. If part 
1 of this title takes effect, Capital Transit Company shall thereupon be relieved 
of all liability to remove from the streets and highways of the District of Colum- 
bia all of its properties and facilities and to restore such streets and highways. 

Seo, 23. The powers and jurisdiction of the Public Utilities Commission of the 
District of Columbia with respect to Capital Transit Company shall cease and 
be at an end upon the taking effect of part 1 of this title. 
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TITLE II 


Sec. 201. (a) Part 1 of title I shall take effect on August 15, 1956, but only if 
prior thereto D.C. Transit System, Inc. (referred to in this title as the “Corpora- 
tion’) has acquired the assets of Capital Transit Company and has notified the 
Commissioners of the District of Columbia in writing that it will engage in the 
transportation of passengers within the District of Columbia beginning on August 
15, 1956. If the Corporation has not acquired the assets of Capital Transit Com- 
pany prior to August 15, 1956, but does thereafter acquire such assets, the Corpo- 
ration shall, on the date of such acquisition, give written notice thereof to the 
Commissioners, and part 1 of title I shall take effect upon such date of ac- 
quisition. 

(b) Part 2 of title I, and this title, shall take effect upon the date of the en- 
actment of this Act. 

Sec. 202. If it is determined by the Commissioners of the District of Columbia 
that, due to any act or omission on the part of the Corporation, the Corporation 
has not acquired the assets of Capital Transit Company and if such Commis- 
sioners approve a valid contract, ratified and approved by the required number 
of stockholders of Capital Transit Company, between Capital Transit Company 
and some other corporation providing for the acquisition of such assets and if 
such other corporation is also approved by such Commissioners as capable of per- 
forming the operation contemplated by the franchise provisions of part 1 of title 
I, then the terms “D.C. Transit System, Inc.” and “Corporation” as used in this 
Act shall be deemed to mean such other corporation for all purposes of this Act. 

SEc. 203. If part 1 of title I of this Act does not take effect on August 15, 
1956, the Commissioners of the District of Columbia may authorize (including 
authorization of such contractual agreements as may be necessary) such mass 
transportation of passengers within the District of Columbia, beginning on and 
after August 15, 1956, and until such date as part 1 of title I of this Act takes 
effect, as may be necessary for the convenience of the public. Such transpor- 
tation shall be furnished to the public at such rates and under such terms and 
regulations aS may be recommended by the Public Utilities Commission and 
approved by the Commissioners of the District of Columbia. 

Approved July 24, 1956. 


Senator Morse. The Chair wishes to say at the outset that he has 
not studied the bill, that he has no views on the bill and, therefore, 
he is in a very fortunate position of sitting through these hearings to 
be educated by the pros and cons. But in order to hasten the gather- 
ing of information on the questions involved, the chairman asked the 
staff to seek a series of legal opinions which the chairman hasn’t yet 
read, but the opinions have arrived and have been made available 
to the chairman this morning for the record. I will insert them in 
the record at this point. The first is a letter that the chairman of 
the subcommittee had sent to Mr. Ernest S. Griffith, Director, 
Legislative Reference Service, Library of Congress, and a reply from 
James P. Radigan, Jr., senior specialist in American public law, on 
the subject of the constitutionality of S. 304, which will be inserted 
at this point in the record. 

(The documents referred to are as follows :) 


MARCH 10, 1959. 
Mr. Ernest S. GRIFFITH, 

Director, Legislative Reference Service, 
Library of Congress, 

Washington, D.C. 


DEAR Mr. GrirFitH: There has been referred to the Subcommittee on Public 
Health, Education, Welfare and Safety, of which I have the honor to be chair- 
man, S. 304, a bill to insure effective regulation of D.C. Transit System, Inc., and 
fair and equal competition between D.C. Transit System, Inc., and its competitors. 

A part of the history of the bill may be found in hearings conducted by the 
Select Committee on Small Business, House of Representatives, May 12, 16, 
and 19, 1958. You will note that on pages 16, 17, and 18 of such hearings, Com- 
missioner McLaughlin inserted an opinion by the Corporation Counsel, District of 
Columbia, to the effect that the exemption from taxes provided in section 8 of 
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the franchise act of D.C. Transit System, Inc. (Public Law 757-84th Cong.), 
applies to the special charter or sightseeing services rendered by buses. 

Also see committee print dated July 31, 1958, entitled “A Report By Hon. 
Wright Patman, Chairman, Select Committee On Small Business To Hon. John 
L. McMillan, Chairman, Committee On The District Of Columbia” ; House Report 
No. 2681, 85th Congress, 2d session; Congressional Record of January 14, 1959, 
page 587; Congressional Record of January 15, 1959, pages 676-682, at which 
time a companion House bill to S. 304 was introduced. 

The bill has evoked a considerable amount of public interest and I would ap- 
preciate it if you would assign one of your senior specialists in the field of public 
utility charters to research the bill to aid the committee in reaching a determina- 
tion on the following : 

(1) The constitutional question as to whether the enactment of the bill would 
amount to the impairment of a contract or the deprivation of property without 
due process. 

(2) Some attorneys have suggested to me that section 6 of Public Law 757, 
84th Congress, might be construed as a gratuity granted by the Congress, and 
therefore not a part of the contract proper. The enactment of the bill, it is 
suggested in that event would not impair the contract. 

Please let me have your opinion on the matters set forth above as early as 
possible since it is expected that hearings will be set on the bill in the near 
future. 

Sincerely, 
WAYNE MORSE. 


THE LIBRARY OF CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D.C., April 15, 1959. 
To: Senator Wayne Morse. 
From: James P. Radigan, Jr., senior specialist in American public law. 
Subject : Constitutionality of S. 304 of the 86th Congress. 


Would the enactment of 8S. 304 of the 86th Congress amount to the impair- 
ment of a contract or to a deprivation of property without due process of law? 

As the United States is not in specific terms included within the constitutional 
prohibition which prevents the States from passing laws impairing the obliga- 
tions of contracts (see Union P. R. Co. v. United States, 1879, 99 U.S. 700, 719; 
Mitchell v. Clark, 1884, 110 U.S. 633, 643; and New York v. United States, 1922, 
257 U.S. 591, 601), the proposed bill will be examined to determine whether it 
deprives the D.C. Transit System of property without due process of law. 

The proposed bill reads: 

“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That all assets, including the real, 
fixed, personal, rolling, or quick assets of D.C. Transit System, Inc., used or 
(70 Stat. 598), shall be used and employed exclusively in such mass transporta- 
tion of passengers for hire, as provided in section 1 of the Act of July 24, 1956 
(70 Stat. 598), shall be used and employed exclusively in such mass transporta- 
tion service, and shall not be used or employed in whole or in part in any other 
service in competition with the service of any other company. The Public Utili- 
ties Commission of the District of Columbia is hereby authorized and directed 
to promulgate such rules, orders, and regulations as shall be necessary to imple- 
ment this Act.” 

The effect of this bill is to require a complete separation of the two functions, 
“mass transportation” and “charter and sightseeing,’ authorized under the 
terms of the franchise granted the D.C. Transit System by the act of July 24, 
1956 (70 Stat. 598). 

While the rights granted by a franchise are property (West River Bridge v. 
Diz, 1848, 6 How. 507, 534), and as such protected from being taken without 
just compensation, whether the obligor be a private individual, a municipality, 
a State, or the United States (Lynch v. U.S., 1934, 292 U.S. 571, 579), neither an 
appropriate regulation of the use of property (Richmond F. & P. R. Co. v. Rich- 
mond, 1878, 96 U.S. 521, 529) nor a diminution in the value of a business as the 
result of a valid regulation (California State Auto Association International- 
Insurance Bureau v. Maloney, 1951, 34) U.S. 105, 111) is a “taking of property” 
under the due process clauses of the Constitution. The crux of the problem, 
therefore, is whether S. 304 is an appropriate regulation or is so arbitrary and 
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unreasonable as to become an infringement upon the rights of ownership pro- 
tected by the due process clause of the fifth amendment. 

The provisions, including section 6 of the act of July 24, 1956, accepted by 
the D.C. Transit System by its undertaking to operate the “mass transporta- 
tion” facilities of the District of Columbia became a valid contract (see Indiana 
ew rel. Anderson v. Brand, 1988, 303 U.S. 95, 100 and New Jersey v. Yard, 1877, 
95 U.S. 104, 114) and as such protected under the due process clause of the fifth 
amendment (see Lynch v. United States, supra). The right to engage in the 
charter and sightseeing business provided for by section 6 of this act thus be- 
came a right of property which could not be divested by subsequent legislation 
(Fletcher v. Peck, 1810, 6 Cr. 87, 186; Poindexter v. Greenhow, 1885, 114 U.S. 
270, 286). 

S. 304 requires more than a segregating of the assets used and the personnel 
employed in “mass transportation” from the assets used and the personnel em- 
ployed in the charter and sightseeing business of the system; it prohibits com- 
pletely the use of the same assets or the same personnel in two authorized func- 
tions legislatively granted by the Congress. To extend the prohibition this far is 
a taking of the property right to engage in the charter and sightseeing business 
granted by the terms of section 6 of the act of July 24, 1956. 

As property is the sum of all the rights and powers incident to ownership (see 
Nashville, C. & St. L. R. Co. v. Wallace, 1933, 288 U.S. 249, 268), including the 
right to control its use (see Banton v. Belt Line R. Corp., 1925, 268 U.S. 418, 
421), and as confiscation may result from a denial of the “use of property” as 
well as from a taking of the “title to property” (see Chicago, R. I. & P. Ry. Co. 
v. United States, 1931, 284 U.S. 80, 96), I believe S. 304 is unconstitutional. 


Senator Morsr. The Chairman has also received a legal opinion on 
whether Congress can regulate activities on the D.C. Transit System, 
by Arnold, Fortas & Porter, which will be inserted in the record at 
this time. 


(The document referred to is as follows :) 


CONGRESS MAY VALIDLY REGULATE THE COMPETITIVE SIDELINE ACTIVITIES OF THE 
D.C. TRANSIT SYSTEM 


Arnold, Fortas & Porter, Washington, D.C. 


(This memorandum speaks primarily of S. 304. It relates as well to H.R. 
2316, H.R. 4815, and H.R. 4163, which are identical to S. 304.) 


THE CONSTITUTIONALITY OF CONGRESSIONAL REGULATION OF D.C. TRANSIT’S 
COMPETITIVE ACTIVITIES 
A. The issue 

S. 304 is a statute designed to maintain competition. 

D.C. Transit System, Inc., is a utility. It has an exclusive franchise to oper- 
ate a mass transportation system in the District of Columbia (sec. 1, act of 
July 24, 1956, 70 Stat. 598, commonly and hereafter referred to as the Franchise 
Act.) In addition, it has begun to compete actively in a number of private, 
competitive industries. The purpose of the bill is simply stated. It is to place 
D.C. Transit on an even competitive basis in any activities it may choose to under- 
take in comeptitive fields. 

S. 304 provides that the transit assets and personnel of D.C. may not be used 
in other fields. Under 8S. 804, D.C. Transit is at perfect liberty to engage in 
competitive enterprises. Its privilege of providing charter and sightseeing serv- 
ices, as contemplated by section 6 of the act and even of other services, for 
which the act made no provision, is not affected by the bill. 8S. 304 merely says 
that if D.C. Transit wishes to exercise that privilege it must use separate assets 
and personnel. 

The preservation of competition in interstate and District of Columbia com- 
merce is a proper end of congressional action. S. 304 is thus a valid exercise of 
powers delegated to Congress under the commerce clause, which empowers 
Congress to preserve competition in interstate commerce, and its complementary 
powers under article I, section 8, clause 17, of the Constitution, which authorizes 
Congress to enact general police power legislation for the District of Columbia. 


(See United States y. National Ass'n. of Real Estate Bds., 389 U.S. 485, 488 
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(1950) ; Atlantic Cleaners € Dyers, Inc. v. United States, 286 U.S. 427, 432-435 
(1932) .) 

The only conceivable constitutional question posed by S. 304 is whether it con- 
stitutes an impairment of a contractual commitment to D.C. Transit from the 
United States in respect to competitive activities in the charter and sightseeing 
fields.* 

B. The facts 


The facts which gave rise to Congress’ concern and which prompted the intro- 
duction of 8. 304 were first examined by the Select Committee on Small Business 
of the House of Representatives in hearings on complaints of small, and inde- 
pendent, businessmen operating sightseeing businesses in the District of Colum- 
bia, 85th Congress, 2d session. These hearings, and other sources, indicate that: 

1. D.C. Transit has an exclusive franchise to operate the mass transportation 
industry in the Washington Metropolitan area. It is tax exempt and immune 
from competition. 

2. It has used its tax-exempt, monopoly, resources, particularly busses, main- 
tenance facilities, personnel, and advertising facilities, to compete in the charter, 
sightseeing, limousine, road-paving, truck-selling, and motor parts fields. In this 
competition it has operated in many cases at a loss, while cutting rates. 

3. D.C. Transit and its affiliates plan to expand into other competitive fields, 
including package delivery, truck leasing, building construction, office building 
operation, and it plans to operate in other cities. They have been negotiating to 
purchase other transit systems in Pittsburgh and New York, with similar mo- 
nopolistic tax-exempt franchises. D.C. Transit has recently, for example, re- 
ceived preliminary authority to operate a limousine service from Washington to 
New York in competition with private tax-paying bus companies. 

4. D.C. Transit’s competitive advantages, which flow from its ability to use its 
tax-exempt, monopoly transit resources in competitive fields, have already had a 
serious impact on competition. 


C. Summary of argument 


There are three major reasons why, in this context, S. 304 would not constitute 
an impairment of a contractual undertaking: 

1. The Franchise Act does not import a contractual commitment in respect to 
D.C. Transit’s charter and sightseeing activities. Even an outright repeal of 
section 6, for example, would be valid. 

2. S. 304 would constitute one of the “laws, rules, and regulations of the 
District of Columbia”. Section 6 reserved to the Congress the power to enact 
such laws, rules, and regulations in respect to charter and sightseeing activities. 

3. In any event, S. 304 is a valid exercise of Congress’ police power in the 
tradition of other antitrust laws to insure the preservation of free competition 
in commerce, which can never be abdicated or contracted away. 


D. Discussion 


1. Introduction.—The precise limits of Congress’ power to abrogate contracts 
are unusually difficult to define. The Constitution does not contain a provision 
analogous to article I, section 10, clause 1. This constitutional provision binds 
only the States not to impair the obligations of contracts; there is no similar 
language in the Constitution applicable to the Federal Government. Thus, if 
there be any limitation on Congress’ power, it is to be found in the hazy area of 
general principles of jurisprudence. (See e.g. Continental Illinois Nat. Bank 
é Tr. Co. v. Chicago, R. I. & P. R. Co., 294 U.S. 648, 680 (1935).) The doctrine, 
for this reason, has never been clearly defined. There remains some confusion 
as to just what kinds of contracts Congress may or may not impair. See, for 
example, Perry v. United States (294 U.S. 330, 352 (1935) ), holding, by way of 
dicta, that Congress acts without its powers in abrogating contractual commit- 
ments contained in its bonds, and Louisville Bridge Co. v. United States (242 U S. 
409, 418 (1917)), holding that it is at perfect liberty under the Constitution v0 
impair obligations contained in its Federal franchises.* (See United States v. 
Bonnell, 180 F. 2d 145, 146-47 (9th Cir. 1950).) 





1This constitutional issue is raised solely in connection with charter and sightseeing 
activities. It is not relevant to activities in any other sideline field. ‘The only reference 
to nontransit activities in the Franchise Act is contained in sec. 6. Sec. 6 speaks only of 
charter and sightseeing. Hence, the company could in no event claim special contractual 
rights in respect to other enterprises and Congress’ powers in these areas are not limited 
by the Franchise Act. 

2“Congress is not prevented by the Constitution from passing laws that impair the 
obligation of contracts * * *.” 
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The validity of S. 304, however, does not depend on the precise extent to 
which Congress is bound under this theory of general jurisprudence; the bill 
is well within Congress’ power, even if Congress is as strictly limited as the 
States. 

2. D.C. Transit has no contractual right to render charter and sightseeing 
services which could be impaired.—Although the question is not directly raised 
by S. 304, it is quite likely that D.C. Transit has no contractual right to enter 
into sideline enterprises, including charter and sightseeing activities, which 
would be impaired even by outright repeal of section 6. 

A franchise is a contract between the governmental grantor and the grantee, 
D.C. Transit System, Inc. v. Pearson, 149 F. Supp. 18, 24 (D.D.C. 1955). It is 
a grant by the government to a private person giving the latter a right, privilege 
or power to do something which he cannot do absent such a grant. The Supreme 
Court said in State of California v. Central Pacific Co., 127 U.S. 1, 40 (1888) : 

‘“*# * * No person can establish a public highway or a public ferry or railroad 
or charge tolls for the use of the same without authority from the legislature 
direct or derived. These are franchises.” 

A grant of permission merely to do something which is a matter of common 
right open to all cannot be the subject of a franchise. See New Orleans Gas- 
Light Co. v. Louisiana Light Mfg. Co., 115 U.S. 650 (1885). 

It necessarily follows that the franchise in this instance extended only to the 
providing of mass transit services. D.C. Transit could not operate a mass 
transportation system in the District of Columbia without a specific govern- 
mental grant. Thus, section 1 of the Franchise Act, which provides (70 Stat. 
at 598): 

“There is hereby granted to D.C. Transit System, Inc., * * * a franchise 
to operate a mass transportation system of passengers for hire within the District 
of Columbia. * * *” 
is a franchise in the true sense. As such it is a contract whose obligations can- 
not be impaired by Congress. 

But there is no other franchise in the act because there is no provision in the 
act stating that D.C. Transit may provide another service, entry into which is 
limited as a matter of law. As to other businesses, in general—paving, limousine 
service or construction, for instance—the act is silent. As to charter and sight- 
seeing, it grants a mere “authorization.” Section 6 of the act reads (70 Stat. 
at 599): 

“The Corporation is hereby authorized and empowered to engage in special 
charter and sightseeing services subject to compliance with applicable laws, 
rules, and regulations of the District of Columbia * * *.” 

This is not a contractual franchise to provide these services. The right to 
engage in the charter and sightseeing business in the District is open to all. 
D.C. Transit did not need any special authorization to engage in the business. 
Section 6, consequently, is not a franchise. It is instead a permissive ‘“au- 
thorization.” It states negatively that the grant to D.C. Transit of the franchise 
to operate a mass transportation system shall not foreclose the company’s right 
to provide charter and sightseeing services, but nothing more. The act does not 
give D.C. Transit any special or unique rights in the charter and sightseeing 
business. It provides in effect that notwithstanding D.C. Transit’s operation 
of a mass transportation system, it can nonetheless engage in the charter and 
sightseeing business. 

Section 6, then, is not a franchise contract. Congress itself recognized the 
difference. Section 1 characterizes itself as a “franchise.” Section 6 con- 
spicuously omits any “franchise” language, and speaks only in terms of “au- 
thorization.” 

To construe section 6 as a grant of a franchised right would be highly 
anomalous. There is no general system of franchising charter and sightseeing 
companies in the District. No other firm is required to—or could—secure a con- 
gressional license in the field. Congress implied no discriminatory favoritism 
for D.C. Transit over its competitors by section 6. Its competitive activities 
stand on the same legal footing as theirs. Its position in the industry must 
be the same: it has a license or authorization only. Since such authorizations 
to operate sightseeing businesses can be withdrawn at will because not the sub- 
ject of franchises, by the same token D.C. Transit does not enjoy an irrevocable 
franchise to operate in these areas. 
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3. The power to regulate D.C. Transit’s charter and sightseeing activities is 
specifically preserved.—S. 304 is valid, however, even if section 6 contained a 
special contractual franchise for charter and sightseeing. The bill stands on 
firmer footing than would a statute which repealed section 6 outright. It does 
not withdraw the company’s “authority” to engage in charter and sightseeing 
privileges. It merely regulates operations in those fields. Statutory regulation 
is specifically contemplated and reserved in section 6. Hence the bill is in any 
event consistent with the statute. 

(a) Congress preserved its power to regulate. By the Franchise Act, D.C. 
Transit’s privilege to engage in charter and sightseeing service is conditional. 
The Franchise Act did grant the company in unconditional terms an exclusive 
franchise to operate a mass transportation enterprise. It made those operations 
a monopoly. And it made no provision that those operations would be subject 
to other subsequent “applicable laws, rules and regulations of the District of 
Columbia.”* The Act itself established a self-contained system of regulation 
of the monopoly, tax-exempt activities. 

Section 6, which deals with charter and sightseeing services, however, is 
another matter. It states that the company may provide these services, but 
that its operations are to be (70 Stat. at 599): 

“* * * subject to compliance with applicable laws, rules, and regulations of the 
District of Columbia * * *” 

In this way, Congress, although it provided for a self-sufficient scheme of 
regulation of the monopoly transit activities, left open the door to other and 
further regulation of charter and sightseeing activities. The company’s privilege 
in section 6 is thus subject to regulatory legislation such as S. 304. 

(b) Retention or reservation of the power to regulate validates future regula- 
tory acts. The Supreme Court has recognized the effectiveness of such reserva- 
tions ever since the Dartmouth College Case (4 Wheat. 518, 712 (1819)), and 
has consistently held that reservations are themselves a part of the contract, 
the obligation of which is not impaired by the Government’s later exercise of the 
power to regulate. As Justice Stone said, in Phillips Petroleum Co. v. Jenkins 
(297 U.S. 629, 634-645 (1936), quoting Looker v. Maynard, 179 U.S. 46, 52 
(1900) ) : 

“The reservation of power to amend is a part of the contract between the State 
and the corporation and therefore section 10 of article I of the Federal Consti- 
tution does not apply * * * it extends to any alteration or amendment ‘which 
will not defeat or subtantially impair the object of the grant, and which the 
legislature may deem necessary to carry into effect the purpose of the grant, 
or to protect the rights of the public or of the corporation, its stockholders or 
creditors, or to promote the due administration of its affairs.’ ” 

(ec) S. 304 falls within the reserved power to regulate in the Franchise Act. 
Section 6 merely gives the company an authorization to conduct a charter and 
Sightseeing business. S. 304 does not withdraw that authorization. D.C. Tran- 
sit as a corporation may still operate a charter and sightseeing business; in- 
deed it may still as a corporation engage in any competitive business. The 
bill says merely that D.C. Transit may not use transit buses, maintenance sheds, 
personnel, and assets in competition with others. This does not abrogate the 
contract right because, even if section 6 incorporates a contractural undertak- 
ing by Congress, it does not include the broader contractual commitment to 
allow those activities to be conducted with transit buses and other assets. 

This is plain from the language of section 6. It says that the company is 
authorized; it does not say anything about the assets to be used. Section 6 
does not in terms state that the company may use its tax-exempt transit monopoly 
buses, maintenance facilities, and personnel in competitive businesses. To say 
that when Congress authorized the company to engage in charter and sight- 
seeing it contractually committed itself to permit that authority to be exercised 
forever with transit resources would be to appeal to an implication of the 
language. 

Public franchises are strictly construed against the grantee. No right passes 
which is not specified in plain terms. Nothing is implied. Louisville Bridge 
Co. v. United States (242 U.S. 409 (1917) ), involved a Federal order to increase 
the span of a bridge constructed originally in compliance with a Federal Fran- 
chise. The Court said (242 U.S. at 417-418) : 


*Sec. 1 of the act, relating to mass transit, provides only that the company is not 
exempt from Virginia or Maryland laws or from the Interstate Commerce Act. It makes 
no reference to future Federal regulation. 
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“But when private rights of an indefeasible nature are sought to be derived 
from regulatory provisions established in the exercise of this power [to regu- 
late commerce], the case is peculiarly one for the application of the universal 
rule that grants of special franchises and privileges are to be strictly construed 
in favor of the public right, and nothing is to be taken as granted concerning 
which any reasonable doubt may be raised. As this court, speaking through 
Mr. Chief Justice Waite, declared in Newport & C. Bridge Co. v. United States 
(105 U.S. 470, 480): ‘Congress, which alone exercises the legislative power of 
the Government, is the constitutional protector of foreign and interstate com- 
merce. Its supervision of this subject is continuing in its nature, and all grants 
of special privileges, affecting so important a branch of governmental power, 
ought certainly to be strictly construed. Nothing will be presumed to have been 
surrendered unless it was manifestly so intended. Every doubt should be re- 
solwed in favor of the Government.’” [Emphasis supplied. ] 

See also the cases cited in City of Paragould v. Arkansas Utilities Co. (70 
F. 2d 530, 533 (8th Cir. 1934), cert. den., 293 U.S. 586 (1934) ). 

One of the basic reasons for this rule of strict construction was expressed in 
Blair v. Chicago (201 U.S. 400, 471 (1906) ) : 

“Legislative grants of this character should be in such unequivocal form of 
expression that the legislative mind may be distinctly impressed with their 
character and import, in order that the privileges may be intelligently granted 
or purposely withheld. It is a matter of common knowledge that grants of this 
character are usually prepared by those interested in them, and submitted to 
the legislature with a view to obtain from such bodies the most liberal grant 
of privileges which they are willing to give. This is one among many reasons 
why they are to be strictly construed.” 

The policy of Blair is particularly appropriate here. Section 6 was inserted 
as new language in joint conference contrary to accepted procedures. The act 
was then passed by voice vote. It would be totally unrealistic to argue that 
Congress as a whole intended section 6 to establish implied rights, or even had 
a specific intent of any sort in mind. Thus, in determining whether S. 304 
constitutes an impairment of the D.C. Transit franchise, the grant must of 
necessity be interpreted narrowly, and not broadly. The right to use transit 
buses did not pass. It is not stated in section 6. And nothing beyond the 
stated commitment—to authorize the company—can be read in by implication. 
Thus, S. 304, by requiring separate facilities, is not an impairment of a contract 
right and instead constitutes regulation, as to which Congress’ power was 
specifically and in terms reserved. 

4. Congress’ police power to preserve competition could never be contracted 
away.—Finally, S. 304 is valid as an exercise of Congress’ District of Columbia 
and interstate commercial police powers even if section 6 incorporates an implied 
contractual obligation, and even if S. 304 is outside the regulatory power re- 
served in section 6. The bill is based on the congressional police power to 
preserve competition, which can never be contracted away. 

(a) At the present time, D.C. Transit is using assets of its monopoly, tax- 
exempt transit operation in sideline enterprises to compete with independent 
taxpaying competitors. It has indicated that it intends to exercise this right, 
not only in the sightseeing and charter activities contemplated by section 6, but 
in other competitive fields as well. In several instances, it is using these assets, 
which have been purchased out of tax-exempt transit revenues, and charging 
the costs to transit operations in such a way as to compete at ruinous rates 
with independent competitors. 

This presents a problem of fundamental concern to the Congress. The threat 
posed by D.C. Transit is that it will use monopoly, tax-exempt resources to 
expand a monopoly beyond its lawful bounds into competitive fields. None of 
its competitors can meet this competitive advantage. None can retaliate by 
invading D.C. Transit’s legal monopoly. None enjoy tax exemption. If they 
are left to their own resources, the eventual outcome is obvious. Competition 
in these fields will be destroyed. 

(b) It is a first principle of national policy that competition must be pre- 
served except where regulated monopoly is unavoidable, and that monopoly, 
regulated or not, must be strictly restrained to the fields chosen for it. Con- 
gress’ vital interest in the policy, and its constitutional power to implement it, 
is so clear as to make serious debate on the point impossible. 

The antitrust laws are ample precedent. The Sherman Act (26 Stat. 209, 
15 U.S.C., see. 1), is the earliest example of such Federal legislation. It has 
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been applied to block the expansion of lawful monopoly on numerous occasions 
and in numerous contexts and in each case the legitimacy of Congress concern 
has been upheld. In Standard Sanitary Manufacturing Co. v. United States 
(226 U.S. 20 (1912)), for instance, the Court held the act a valid exercise of 
congressional power forbidding the use of a patent pool to fix prices. The 
patents were a lawful monopoly preserve; but they were not to be exploited 
to monopolize other competitive activities. The Court said (226 U.S. at 49): 

“The added element of the patent in the case at bar cannot confer immu- 
nity * * *, Rights conferred by patents are indeed very definite and extensive, 
but they do not give any more than other rights a universal license against 
positive prohibitions. Vhe Sherman Act is a limitation of rights—rights which 
may be pushed to evil consequences, and therefore restrained.” [Emphasis 
supplied. ] 

So here. D.C. Transit has a legal right: its tax-exempt monopoly. S. 304 
is designed to insure that that right is “restrained” before it is pushed to 
“evil consequences.” That Congress may restrain the misuse of lawful monop- 
olies and hedge their expansion about with necessary protections is demon- 
strated by other Sherman Act cases, for example, Gamco, Inc. v. Providence 
Fruit & Produce Bldg. (194 F. 2d 484 (1st Cir.), cert. den., 344 U.S. 817 (1952) ), 
in which a group of produce dealers owning a natural monopoly in a produce 
building were barred from exploiting that natural monopoly to keep out out- 
of-State competitors; by United States v. Pullman Co. (50 F. Supp. 123 (B.D. 
Pa. 1943), affirmed by an equally divided Court, 330 U.S. 806 (1947) ), in which 
Pullman Co., which enjoyed a natural monopoly in the furnishing of sleeping 
ears to railroads was compelled to divest itself of its ownership in the sleeping 
ear manufacturing concern in order to allow other manufacturers to compete 
on even terms for the business, and by United States v. Aluminum Co. of America 
(148 F. 2d 416, 489 (2d Cir. 1945) ), in which Judge Hand said: 

“* * * Tt is of course true that a patentee may not use his patent as a 
sanction for extending his monopoly beyond its terms; * * *.” 

See also United States vy. Masonite Co. (316 U.S. 265, 277 (1942)), and 
Morton Salt Co. v. G. 8S. Suppiger Co. (314 U.S. 488, 491-492 (1942) ). 

One of the common methods of using a patent or other lawful monopoly as 
a sanction to extend a monopoly “beyond its terms,” of course, is the tying 
arrangement. Tying arrangements have been condemned under the Sherman 
Act on many occasions. See, e.g., International Salt Co. v. United States (332 
U.S. 392 (1947)). The Supreme Court has recently set forth the strong public 
interest embedded in the act which prohibits such arrangements. Northern 
Pacific Ry. Co. v. United States (856 U.S. 1 (1958) ), involved an attempt by the 
railway company to use its monopoly resources—in that case, lands—to extend 
the monopoly “beyond its terms,” by compelling lessees of the lands to ship on 
Northern Pacific. The Court, in holding the device illegal, spelled out the basis 
for Congress fundamental concern with practices of that sort: 

“The Sherman Act was designed to be a comprehensive charter of economic 
liberty aimed at preserving free and unfettered competition as the rule of trade. 
It rests on the premise that the unrestrained interaction of competitive forces 
will yield the best allocation of our economic resources, the lowest prices, the 
highest quality and the greatest material progress, while at the same time pro- 
viding an environment conducive to the preservation of our democratic political 
and social institutions. But even were that premise open to question, the policy 
unequivocally laid down by the act is competition” (356 U.S. at 4). 

Section 7 of the Clayton Act (38 Stat. 731), as amended (15 U.S.C., sec. 18), is 
perhaps an even clearer and closer analogy. It, too, expresses the congressional 
concern with the preservation of competition. Section 7 prevents the acquisi- 
tion by any company of the stock or assets of another which “may * * * sub- 
stantially * * * lessen competition, or tend to create a monopoly.” It is de- 
signed, as is S. 304, to block undesirable expansions of economic power when 
they occur, before competition is wholly destroyed or a monopoly established ; 
“* * * it is the purpose of the Clayton Act to nip monopoly in the bud.” Trans- 
america Corp. v. Board of Governors (206 F. 2d 163, 169 (3d Cir. 1951), cert. 
den., 346 U.S. 901 (1953)). It applies, not only to horizontal acquisitions, but 
also to vertical and conglomerate mergers, United States v. DuPont de Nemours 
€ Co. (353 U.S. 586, 590-593 (1957), to prevent the expansion of economic 
power out into other industries under circumstances which would “lessen com- 
petition or tend to create a monopoly * * *.” 
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(c) It is the very policy of the Northern Pacific case and of section 7 of the 
Clayton Act, to preserve competition by limiting the spread of monopoly eco- 
nomic power where the spread would injure competition, that S. 504 implements. 
Like the Sherman and Clayton Acts, its purpose is to block the enlargement of 
a lawful monopoly “beyond its terms.” ‘To this end, 8. 304 would strip D.C. 
Transit of the advantages which accrue to the company by virtue of its monopoly 
status when it goes beyond its lawfully prescribed monopoly field. It represents 
an attempt to bring about conditions of fair and even competition. It declares 
that all the runners in the competitive race start on an even footing. In this, 
it represents merely another legitimate exercise of Congress’ power to preserve 
competition and limit lawful monopolies to their terms and is part of the great 
statutory tradition. ; 

Congress did not—and could not—abdicate its sovereign power to regulate to 
preserve the integrity of competition. When such a vital public interest is at 
stake, no one, regardless of the nature of his agreement with the Government, 
has a contractual immunity from needful and legitimate regulation. The 
police power to preserve competition is inalienable. Congress could not have 
tied its hands, even if it had clearly expressed its intention to do so. 

The principle is as old as the Dartmouth College case, 4 Wheat., 518, 62 
(1819). It found classic expression in Stone v. Mississippi (11 U.S. 814, 819 
(1880) ), in which the Court said: 

“* * * No legislature can bargain away the public health or the public 
morals. 

OK ~ * * * - « 


“* * * the power of governing is a trust committed by the people to the 
Government, no part of which can be granted away. The people, in their 
sovereign capacity, have established their agencies for the preservation of the 
public health and the public morals, and the protection of public and private 
rights. These several agencies can govern according to their discretion, if 
within the scope of their general authority, while in power; but they cannot 
give away nor sell the discretion of those that are to come after them, in respect 
to matters the government of which, from the very nature of things, must ‘vary 
with varying circumstances.’ They may create corporations, and give them, so 
to speak, a limited citizenship; but as citizens, limited in their privileges, or 
otherwise, these creatures of the government creation are subject to such rules 
and regulations as may from time to time be ordained and established for the 
preservation of health and morality.” [Emphasis supplied. ] 

And the rule was fully stated in Northern Pac, R. Co. v. Minnesota ew rel. 
Duluth (208 U.S. 583, 596 (1908) ) : 

“There can be no question as to the attitude of this court upon this question, 
as it has been uniformly held that the right to exercise the police power is ¢ 
continuing one; that it cannot be contracted away, and that a requirement that 
a company or individual comply with reasonable police regulations without com- 
pensation is the legitimate exercise of the power, and not in violation of the 
constitutional inhibition against the impairment of the obligation of contracts. 
In New York & N.E.R. Co. v. Bristol, 151 U.S. 556, 567, the doctrine was thus 
laid down by Chief Justice Fuller, speaking for the court: 

“Tt is likewise thoroughly established in this court that the inhibitions of the 
Constitution of the United States upon the impairment of the obligation of con- 
tracts, or the deprivation of property without due process, or of the equal pro- 
tection of the laws, by the States, are not violated by the legitimate exercise of 
legislative power in securing the public safety, health and morals. The govern- 
mental power of self-protection cannot be contracted away, nor can the erercise 
of rights granted, nor the use of property, be withdrawn from the implied liability 
to governmental regulations in particulars essential to the preservation of the 
community from injury.’”’ [Emphasis supplied. ] 

See also Atlantic Coast Line R. Co. v. Goldsboro, 232 U.S. 548, 558 (1914). 

Numerous cases apply the rule in a variety of circumstances that the police 
power cannot be contracted away. Regulations of franchised activities sustained 
over a contract clause challenge include regulations (@) requiring railroads to 
change grade crossings at their own expense, Northern Pac. R. Co. v. Minnesota 
ex rel. Duluth, 208 U.S. 583, (1908), (b) prohibiting the use of steam locomotives 
on a metropolitan street by a railroad company which had a franchise to “run 
cars” over that street, Southern Pac. Co. v. City of Portland, 177 Fed. 958 (D. Or, 
1910) ; or requiring the removal of tracks already franchised; (c) prohibiting a 
company from having more than one track in a city street although it already 
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had a franchise to establish double tracks, Mayor of Baltimore v. Baltimore Trust 
& Guarantee Co., 166 U.S. 673 (1897) ; and (d) requiring a gas company to shift 
its pipes from a franchised location at its own expense, New Orleans Gas-Light 
Co. v. Drainage Commission, 197 U.S. 453 (1905). 

In fact, on occasion, where the public interest compels it, the Court has even 
upheld the flat and unconditional repeal of franchise authority, Stone v. Missis- 
sippi, 11 U.S. 814 (1880), or the outright cancellation of exclusive monopoly 
privileges, Butcher’s Union Co. v. Crescent City Co., 111 U.S. 746 (1884). How- 
ever, the bill does not go so far. Section 6 is not repealed. The company’s 
transit monopoly is unaffected. S. 304 merely regulates activities under the act. 
Clearly such police power regulation, falling short of outright repeal, is valid. 
An exercise of a State’s police power limiting the right of a franchise owner 
will in any event be sustained if the State action is “regulative of the use, but 
not destructive of the franchise.” Grand Trunk W.R. Co. v. South Bend, 227 
U.S. 544, 553 (1913). 

(ad) This inherent and inalienable power to regulate in order to preserve com- 
petition is a continuing one. The mere fact that D.C. Transit’s section 6 opera- 
tions were subjected to applicable regulatory statutes in effect in 1956 does not 
defeat subsequent regulation. The power— 

“* * * is not exhausted by being once exercised, and, so long as the object 
is plainly one of regulation, the power may be exercised as often as and when- 
ever the common council may think proper. The use of the street (by the 
franchised mass transit monopoly) may be subjected to one condition today and 
to another and additional one tomorrow, provided the power is exercised in good 
faith, and the condition imposed is appropriate as a reasonable regulation, and 
is not imposed arbitrarily or capriciously.” Mayor of Baltimore v. Baltimore 
Trust &€ Guarantee Co., 166 U.S. 673, 684-685 (1987). 

(e) It follows that S. 304 is valid. It is an exercise of Congress police power 
over commerce, just as State statutes insuring the maintenance of competition 
are acts of the State police power. Grenada Lumber Co. vy. Mississippi, 217 U.S. 
433 (1910) ; Smiley v. Kansas, 196 U.S. 447, 457 (1905). Such police power acts, 
designed to maintain competition, cannot be challenged as abrogating contract 
rights because no legislature, no matter how clearly it expressed its desire to do 
so, could bind the hands of future Congresses not to pass subsequent legislation 
to preserve competition. The precise issue was raised in Hammond Packing Co. 
v. Arkansas, 212 U.S. 322, 345 (1908). The Court said, in respect to the con- 
stitutionality of the local antitrust statute, likewise designed to protect com- 
petition: 

“The contention that to apply the law to domestic corporations would, as to 
such corporations, cause it to be repugnant to the contract clause of the Con- 
stitution, is without merit. The chartered right to doa particular business did 
not operate to deprive the State of its lawful police authority, and therefore 
the franchise to do the business was inherently qualified by the duty to erecute 
the charter powers conformable to such reasonable police regulations as might 
thereafter be adopted in the interest of the public welfare. * * *” [Emphasis 
supplied. ] 

In short, D.C. Transit has no contract right to be immune from legislation de- 
signed to preserve competition or to limit monopoly. Competition is a vital 
public concern. S. 304 is designed to insure it, by taking away advantages that 
D.C. Transit has in the race with its competitors. The power to enact such a 
fair competition statute could never be restricted by a contract of any sort 
with the company. 

The legislation is therefore constitutional. 


Senator Morsr. The chairman of the full committee has received a 
letter from the President of the Board of Commissioners, Mr. Me- 
Laughlin, dated May 18, 1959, dealing with the Commissioners’ view- 
point on the legal questions involved in this bill and other matters 
which will be inserted in the record at this point. 

(The document referred to is as follows :) 


May 18, 1959. 
Hon. ALAN BIBLE, 
Chairman, Committee on the District of Columbia, 
U.S. Senate, Washington, D.C. 


My Dear SENATOR Bis_E: The Commissioners of the District of Columbia have 
been asked to submit to your committee their recommendations and suggestions 
on 8. 304, 86th Congress, a bill to insure effective regulation of D.C. Transit 
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System, Inc., and fair and equal competition between D.C. Transit System, Inc., 
and its competitors. 

8. 304 provides that all assets of D.C. Transit System, Inc., and all personnel 
employed by it in providing mass transportation services, as provided in the 
first section of the act approved July 24, 1956 (70 Stat. 598), known as the 
“Franchise Act”, shall be used exclusively in mass transportation service and 
shall not be used in any other service in competition with the service of any other 
company. The effect of the bill would be to prevent the use of the special charter 
and sightseeing services conducted by D.C. Transit under the authority of sec- 
tion 6 of the Franchise Act of any facilities and personnel used by the company 
in providing mass transportation. 

The Commissioners are constrained to object to the enactment of the bill for 
the reason that it would not, in their view, clarify the situation which has given 
the Commissioners concern since shortly after the enactment of the Franchise 
Act, when it became apparent that the provisions of the “franchise” granted to 
the D.C. Transit System, Inc., gave the company an advantage over its sightseeing 
and special charter competitors. 

The first section of the act of July 24, 1956, granted to D.C. Transit System, 
Inc., a franchise to operate a mass transportation system of passengers for hire 
within the District of Columbia and between the District of Columbia and points 
within the Washington metropolitan area. Section 6 of the Act authorized and 
empowered D.C. Transit “to engage in special charter or sightseeing services 
subject to compliance with applicable laws, rules and regulations of the District 
of Columbia * * *.” Both of these sections occur in part 1 of the act. By 
reason of the language contained in section 1(c) of the act it may be contended 
that they are both part of the D.C. Transit System franchise. Unquestionably 
certain of the provisions contained in part 1 are franchise rights granted the 
corporation, but section 6 is an authorization for the corporation to engage in 
certain activities not in the nature of mass transit operations. Differences of 
opinion have arisen as to whether activities conducted under the authority of 
section 6 are entitled to the tax exemptions provided by sections 8 and 9, or 
whether, by reason of the authorizing nature of the section and the phrase “sub- 
ject to compliance with applicable laws, rules and regulations,” such activities are 
not entitled to such tax exemptions. 

At the request of the Commissioners the Corporation Counsel rendered two 
opinions on the problem created by section 6. In the first of these, the Corpora- 
tion counsel concluded that since limousines are not used in mass transit opera- 
tions, special charter and sightseeing activities involving the use of limousines 
cannot be considered as enjoying the tax benefits provided by sections 8 and 9. 
In the second opinion, the Corporation Counsel in effect concluded that sinc* 
buses used in special charter and sightseeing activities could also be used in mass 
transit operations, special charter and sightseeing activities involving the use 
of buses are entitled to the tax benefits provided by sections 8 and 9. While both 
the Commissioners and the Corporation Counsel have considerable doubt as to 
whether the Congress intended that special charter and sightseeing activities 
involving the use of buses should enjoy the tax benefits of sections 8 and %, the 
language of the act nevertheless appears to justify such a conclusion, even though 
it could result in a disadvantage to the sightseeing and special charter com- 
petitors of D.C. Transit. 

The Commissioners believe that there presently exists considerable doubt as 
to the intent of the Congress in apparently making applicable to D.C. Transit 
sightseeing and special charter operations the tax benefits provided by sections 8 
and 9 of the act. The Commissioners incline to the view that the Congress actual- 
ly intended that the activities to be conducted under the authority of section 
6 of the act were not to enjoy the tax benefits provided by sections 8 and 9. 
Assuming that this belief of the Commissioners is correct, they are further of the 
view that a clarification of the section is not only desirable, but necessary, in 
order to provide the Commissioners with guidance in assessing taxes against 
such activities. The Commissioners further believe that the appropriate action 
to be taken by the Congress (assuming that the Commissioners’ basic belief be 
true) would be the amendment of section 6 of the act to express clearly and un- 
ambiguously the intent of the Congress that the activities authorized by such 
section are not to be exempt from taxation under the authority of sections 
8 and 9. 

The Commissioners believe that such a clarifying change as they are suggest- 
ing is one of form rather than one of substance. In this connection, the Com- 
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missioners desire to invite the attention of the Committee to the following quota- 
tion from Sutherland on Statutory Construction, section 1931: 

“Tf the amendment was enacted soon after controversies arose as to the inter- 
pretation of the original act, it is logical to regard the amendment as a legislative 
interpretation of the original act—a formal change—rebutting the presumption 
of substantial change. But if the amendment was passed after a period in which 
many individuals had expressed dissatisfaction with the provisions of the 
original act rather than with its interpretation, the presumption of change is 
confirmed and it is reasonable to hold that the change intended was of sub- 
stance, that a new right was created or an existing one withdrawn.” 

The Commissioners further believe that it would be desirable if the Congress, 
should it act to clarify its intent with regard to the operation of section 6 of 
the act, should also explain, in appropriate preambulary clauses, that, in 
authorizing D.C. Transit to engage in special charter and sightseeing activities, 
it had no intention of giving the company any advantage over its competitors 
in such businesses by extending to D.C. Transit’s activities in such fields the tax 
benefits provided by sections 8 and 9 of the act. 

As indicated earlier herein, the Commissioners recommend against the enact- 
ment of S. 304 in the belief that, even were the bill enacted, there would still 
remain unresolved the problem created by the inability of the Commissioners 
to determine the true intent of the Congress as to the tax status of the special 
charter and sightseeing activities in which D.C. Transit is authorized to engage. 
Accordingly, in lieu of giving consideration to the enactment of S. 304, the Com- 
missioners strongly recommend that the Congress consider amending the act 
of July 24, 1956, in such manner as to clarify its intent with respect to the tax 
status of the special charter and sightseeing activities of D.C. Transit System, 
Inc., if necessary indicating in explanatory preambulary clauses the reasons for 
the clarification of the act. 

The Commissioners have been advised by the Bureau of the Budget that 
there is no objection on the part of that office to the submission of this report to 
the Congress. 

Yours very sincerely, 
RosertT E. McLAvuGHLIN, 
President, Board of Commissioners, District of Columbia. 


Senator Morsr. The committee has also received from the Public 
Utilities Commission of the District of Columbia, dated March 23, 
1959, a letter signed by the Honorable George E. C. Hayes, Chairman, 
to be inserted in the record at this point. 

(The document referred to is as follows :) 


PusLic UTILITIES COMMISSION 
OF THE DISTRICT OF COLUMBIA, 
Washington D.C., March 238, 1959. 
Hon. ALAN BIBLE, 
Chairman, Committee on the District of Columbia, 
U.S. Senate, Washington, D.C. 


My Dear SENATOR BIBLE: The Public Utilities Commission has been requested 
by your committee to furnish any suggestions it may have touching upon the 
merits of S. 304, 86th Congress, Ist session entitled “A bill to insure effective 
regulation of D.C, Transit System, Inc., and fair and equal competition between 
D.C. Transit System, Inc. and its competitors.” 

S. 304 provides that all assets of D.C. Transit System, Inc. and all personnel 
employed by it in providing mass transportation services as provided in section 
1 of Public Law 757, 84th Congress, 2d session (70 Stat. 598), usually referred 
to as the Franchise Act, shall be used exclusively in mass transportation service 
and shall not be used in any other service in competition with the service of any 
other company. 

Section 1 of the Franchise Act granted D.C. Transit System, Inc., a franchise 
to operate a mass transportation system of passengers for hire within the 
District of Columbia and between the District and points within the metropolitan 
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area. Section 6 of that act authorized the company to engage in special charter 
or sightseeing services subject to compliance with applicable laws. Sections 
8 and 9 of the Franchise Act extend to D.C. Transit System, Inc. certain economic 
advantages by way of exemption from certain District of Columbia taxes. By 
reason of the tax advantage to D.C. Transit System, Inc., others engaged in 
special charter and sightseeing services within the District of Columbia have 
complained of a discriminatory advantage to D.C. Transit System which permits 
it to engage in improper competitive practices. 

S. 304 does not purport to remove the tax advantage to D.C. Transit System 
granted in sections 8 and 9 of the Franchise Act, but it would prohibit D.C. 
Transit System from using its assets and personnel in competition with others 
engaged in special charter and sightseeing services. It is the opinion of this 
Commission that enactment of S. 304 would constitute discriminatory legisla- 
tion and result in the taking of private property in violation of constitutional 
safeguards. 

The opinion above stated may be supported on three grounds: 

Firstly, section 6 of the Franchise Act specifically authorizes D.C. Transit 
System to engage in special charter or sightseeing services, a service engaged in 
by its predecessor, Capital Transit Co. As far as this provision is concerned, 
D.C. Transit System received nothing more or less than a right its predecessor 
enjoyed of using and employing its assets and personnel without limitation in 
performing special charter or sightseeing services. To deprive D.C. Transit 
System of its right to use and employ its assets and personnel in special charter 
or sightseeing services would violate rights conferred by the Franchise Act. 

Secondly, in addition to its franchise authority, D.C. Transit System holds a 
certificate of public convenience and necessity issued by the Interstate Com- 
merce Commission to engage in transportation of passengers in interstate or 
foreign commerce between Washington and various other points in nearby areas 
of Maryland and Virginia over regular routes, as well as passengers in special 
operations on round trip sightseeing or pleasure tours over irregular routes, from 
points other than Alexandria, Va., in the Washington, D.C. commercial zone to 
points in Maryland and Virginia within 100 miles of Washington, D.C. and 
return. 

Section 208(c) of the Interstate Commerce Act reads as follows: 

“Any common carrier by motor vehicle transporting passengers under a cer- 
tificate issued under this part may transport in interstate or foreign commerce 
to any place special or chartered parties under such rules and regulations as 
the Commission shall have prescribed.” 

The effect of S. 304 would be to deprive D.C. Transit System of the right which 
it possesses not only from the express provisions of the Franchise Act but also 
of the right granted to it by the Interstate Commerce Commission. The latter 
Commission has frequently held that it is without power to place even a partial 
limitation in a certificate which would restrict the charter privileges conferred 
by section 208(c) of the Interstate Commerce Act. 

Finally, as a practical matter, the employment of assets and personnel in 
special charter and sightseeing services will enable D.C. Transit System to ob- 
tain the maximum utilization of its assets and personnel. 

Tt is recognized that the economic and financial advantages, including certain 
tax exemptions, enjoyed by D.C. Transit System place its competitors in the 
special charter and sightseeing services at a disadvantagé because they do not 
enjoy similar financial advantages and tax exemptions. The Commission, how- 
ever, does not believe that S. 304 provides the remedy. 

Sincerely yours, 
Gronrce E. C. HAyYEs, Chairman. 

Senator Morsr. The committee has also received a statement from 
Senator Estes Kefauver in regard to S. 304, dated June 8, 1959. Sena- 
tor Kefauver regrets that he cannot be here in person this morning 
to testify on the bill. He is in London on official Senate business. He 
is there in attendance at a conference on NATO problems. The state- 


ment by Senator Kefauver will be received at this point in the record. 











20 REGULATION OF D.C. TRANSIT SYSTEM, INC.—1959 


(The document referred to is as follows) : 


STATEMENT OF SENATOR Estes KEFAUVER BEFORE THE SUBCOMMITTEE ON PUBLIC 
HEALTH, EDUCATION, WELFARE, AND SAFETY OF THE SENATE DistRIcT or CoLUM- 
BIA COMMITTEE, IN SUPPORT OF SENATE BILL 304 


It is unnecessary that the members of this subcommittee have rehearsed to 
them the detailed circumstances of the existing situation in the matter of pro- 
viding a satisfactory system of mass transportation in the District of Columbia 
when the 84th Congress enacted Public Law 757, approved July 24, 1956. We 
are all aware of the immediate emergency which faced the Congress. 

That law granted to the D.C. Transit System, Inc., a franchise to operate a 
mass transportation system of passengers. Although this corporation was a 
newly organized one, it is not without strong financial connections since it is 
controlled by the Trans Caribbean Airways, the majority of whose stock is owned 
by Mr. O. Roy Chalk. The latter corporation controls Transportation Corp. 
of America which in turn controls White Motor Co. which handles the sales of 
trucks and parts to the D.C. Transit System. 

In addition, section 6 of Public Law 757 authorized the D.C. Transit System 
to engage in special charter or sightseeing services subject to compliance with 
applicable laws, rules, and regulations of the District and of the political sub- 
divisions of the States in which such service is to be performed, and with ap- 
plicable provisions of the Interstate Commerce Act. This authority to operate 
such business appears separate and apart from the franchise to operate a mass 
transportation system for the District. The two are in fact distinct fields of 
operations. One is strictly a monopoly granted to D.C. Transit System, Inc., 
while the other is a competitive field in which small business operators are in 
immediate competition with the disadvantages growing out of the tax exemptions 
and consolidated operations of the transit company. I am informed that the 
interests of approximately 100 small operators are involved. 

Sections 8 and 9 of Public Law 757 grant to the transit company special 
benefits, including exemptions from District mator fuel tax, excise taxes, sales 
tax, mileage tax, and personal property tax. I am told that the company’s 
predecessor, Capital Transit, paid annually over $1 million in such taxes to 
the District. This advantage has been made more acute and directly effective 
against competitors by the view taken by the Board of Commissioners of the 
District that the transit company’s operations in the charter and sightseeing 
field are entitled to the same tax exemptions as in its mass transportation opera- 
tions. This view was based on the opinion of Corporation Counsel. The Pres- 
ident of the Board, however, stated in House hearing that the statute was 
pretty vague. I agree with that statement. Such an interpretation of the 
statute certainly renders the law directly and grievously discriminatory against 
small competitors in the charter and sightseeing field as well as denying to the 
District taxes to which it would otherwise be entitled. This is a tremendous 
handicap to competitors which, in my opinion, should not exist. It is hoped 
that court construction of the statute will be undertaken as it does not seem 
likely that Congress intended such a discriminatory effect. This is contrary 
to the antitrust policy generally followed by the Congress in preserving free 
competition and fostering small and independent businesses. The giving of such 
a tax advantage to a large concern over its small competitors is inconsistent 
with the national policy against the development of monopoly. 

Even S. 304 would not rectify the tax advantage given to the transit company 
over the small businesses involved resulting from the District Board’s view of 
Public Law 757. This certainly is enough burden on the small operators. The 
burden now resting on them would be greatly lessened by requiring the transit 
company to keep separate its mass transportation operations from its operations 
in other fields. In addition to the benefit growing out of preserving competition 
in private business fields, the public will be benefited by the increased ability of 
the District to accurately ascertain and measure the operating costs of mass 
transportation resulting in a better control of fares paid by the public. 

The transit company has already engaged in charter and sightseeing opera- 
tions through the intertwining of those with its mass transportation business. 
It has applied for authority to engage in scheduled limousine service to New 
York City and scheduled helicopter service in the Washington metropolitan 
area. Plans have been announced by it to build shopping centers and other real 
estate developments in the District. All of these businesses are to be operated 
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by the D.C. Transit System and will be financed and operated with the finances, 
personnel, and other assets of the company. The more operations interwoven 
in the labyrinth of its finances, personnel, and equipment, the more difficult it 
becomes to protect the public interest in its public utility operations. 

From the antitrust viewpoint, the problem of protecting independent business 
against monopoly power also grows as the labyrinth of operation increases. The 
hearings before the House committee have shown that the transit company has 
engaged in unfair trade practices detrimental to free competition and independent 
operators. This is contrary to the policy expressed in our antitrust laws. 

Here we have a monopoly created as such in order to provide mass transporta- 
tion facilities to the people of the District metropolitan area. Tied to and 
interwoven with the operations of that legal monopoly are the operations in 
the competitive field. Through the use of the finances, personnel, and equip- 
ment of the monopoly, its power can be used in a competitive field to preempt 
and gradually monopolize the business in that field. It not only appears that 
such power is being used but that there may have been unfair or abusive use 
of that power. This has been held by the courts to be a violation of the anti- 
trust laws regardless of the fact that the monopoly is a legal monopoly. 

It is my opinion that S. 304 is in the public interest in respect to preserving 
competition in competitive businesses and in order to assure a proper regulation 
of the operations of the transit system as a means of mass transportation. I 
urge a favorable consideration of the bill by this subcommittee. 


Senator Morse. Our first witness this morning will be Senator 
O’Mahoney. 

Senator, we are delighted to have you with us this morning. You 
may proceed in your own way. 


STATEMENT OF HON. JOSEPH C. 0’MAHONEY, U.S. SENATOR FROM 
THE STATE OF WYOMING 


Senator O’Manoney. I came here at this hour because tho Judici- 
ary Committee meets at 10:30, and I have some duties to perform 
there. Because I am, with Senator Dirksen and others, the sponsor 
of the measure that is before you, I want to make a few explanatory 
statements. I am speaking, of course, of S. 304, which I assume has 
been made a part of the record already ; has it not ? 

Senator Morsr. Yes. 

Senator O’Manonry. This was introduced by Senator Dirksen for 
himself, for Mr. Langer, Mr. Douglas, Mr. Yarborough, Mr. Thur- 
mond, and myself. 

The purpose of this is to eliminate the effect of section 6 of the 
Franchise Act of August 24, 1956, by which the D.C. Transit System, 
Inc., a District of Columbia corporation, was granted a franchise for 
mass transportation in this city. 

First, I should like to make clear that the reason for the introduc- 
tion of this bill is because this franchise contains a section 6, which 
reads as follows: 


The corporation is hereby authorized and empowered to engage in special 
charter or sightseeing services subject to compliance with applicable laws, rules, 
and regulations of the District of Columbia and of the municipalities or the 
political subdivisions of the States in which such service is to be performed, and 


with applicable provisions of the Interstate Commerce Act and rules and regu- 
lations prescribed thereunder. 


The significant thing about this section, Mr. Chairman, is that 
nothing even or resembling appeared in the bill which passed the 


House or in the bill which passed the Senate. This section was 
written into the bill in the conference committee. 
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The inclusion of section 6 in this bill is a typical illustration of 
the high finance character of the entire transaction. I do not believe 
the newspapers in the city of Washington have paid sufficient atten- 
tion to the facts which are clearly on record here. 

Public Law 757 of the 84th Congress, chapter 669, second section I, 
part 1, franchise provisions, section 1(a) says: 

There is hereby granted to D.C. Transit System, Inc., a corporation of the 
District of Columbia (referred to in this part as the “corporation’’) * * * 

Now, there was a District of Columbia corporation called the D.C. 
Transit System, Inc., and it did receive a franchise. When it received 
that franchise, the D.C. Transit System, Inc., of the District of Colum- 
bia, wasa subsidiary of the TCA Investing Corp. ., a Delaware corpora- 
tion, created in October of 1953 which, in turn, was a subsidiary of the 
Trans Caribbean Airways, another Delaware cor poration, created May 
18, 1945. This D.C. Transit System, Inc., District of Columbia, was 
created as of July 9, 1956, but a strange transformation has taken 
place. This D.C. Transit System, Inc., had then appeared before the 
Public Utilities Commission of the District of Columbia by its repre- 
sentative officers and agents and asked for permission to change the 
stock. It asked permission to split up the stock at a rate of 1, 000 to 1. 
Now, this, of course, is the familiar gimmick used by the operators 
of high finance to take other people’s money to finance their operations 
while they manage the operations themselves. Because obviously when 
stock is sold upon the market at a very small par value the holders of 
that stock have little time to do anything but sign proxies when the 
time comes to vote for the management, and the management runs the 
business on the capital provided by the purchasers of the splitup 
shares. It isa familiar method by which big business seeks to obtain a 
huge number of stockholders of such small financial capacity that they 
will cause very little trouble to the management by suggesting any 
method of operation. 

Well, what happened, and why was that application made? The 
application was made for the purpose of selling stock to the people 
of the District of Columbia and others, wherever they might be, be- 
cause the plan of the management was to establish not merely a mass 
transportation operation, but a system which would handle buses, 
charter buses, limousines, and even taxicabs, not only in the District of 
Columbia, but in surrounding States and as far away as New York. 
That was the purpose. 

So what happened? The District of Columbia Public Utilities Com- 
mission did not countenance this stock splitup. Now, that was a cor- 
rect decision. 

Management of the D.C. Transit System, Inc., District of Columbia, 
subsidiary of TCA Investing Corp. of Delaware, subsidiary of Trans 
Caribbean Airways of Delaware, was not satisfied, so having been 

denied the splitup that they wanted to carry out by the officials of the 
District of Columbia, the management of this group went to the State 
of Delaware and there, cleverly enough, they incorporated a new com- 
pany. Whatwasitcalled? D.C. Transit System, Inc. 

This was in 1959. They used exactly the same name, and immedi- 
ately with that change having been made, and having declared the 
assets of D.C. Transit Sy stem, Inc. here they appeared before the 
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Securities and Exchange Commission and filed application for a pub- 
lic offering and obtained it. 

Now, Mr. Chairman, that constitutes, it seems to me, a flagrant 
insult to the governing bodies of the District of Columbia. It was an 
insult to the Public Utilities Commission of the District of Columbia. 
It was an insult to the District of Columbia Commissioners. It was 
an insult to Congress which is the legislative body of the District of 
Columbia. 

The management of D.C. Transit knew precisely what it wanted to 
do, and it undertook to do it by whatever method it could use relying 
upon the fact that the Congress of the United States because it is 
clothed with legislative duties covering the whole United States and 
the world, it does not pay attention that it ought to pay to the affairs 
of the District of Columbia. I cannot criticize any Member of Con- 
gress for this. It is just one of those unfortunate facts. When the 
Constitution was written, because the District of Columbia was sup- 
posed to be a seat of government inhabited probably only by employees 
of the Government, it was denied its right of self-government and it 
has not been able to win it yet. So it gets just a quick gesture of gov- 
ernment from the Congress of the United States. Unfortunately in 
this instance it has resulted in the District of Columbia, through the 
Congress of the United States, setting up an example for the whole 
country. Because wherever transit operators seek to establish monopo- 
listic systems to take other people’s money and make money out of the 
transportation system, the needs of the people without automobiles, 
they can, in other States, go to the authorities there and say, “Well, 
Congress gave us this.” Congress made a mistake when this was given 
and the mistake Congress made occurred because the inclusion in the 
conference report of the authorization to furnish sightseeing service 
was passed without debate, thus preventing any exploration of the 
implications of an authorization which was not contained in the 
Senate bill or in the House bill which was substituted for the Senate 
bill. 

Now then what other situation do we have here to comment upon ? 
In this Franchise Act, section 8(a), it provides at the beginning: 

As of August 15, 1956, paragraph numbered 5 of Section 6 of the Act entitled 
“An Act making appropriations to provide for the expenses of the Government 
of the District of Columbia for the fiscal year ending June thirtieth, nineteen 
hundred and three, and for other purposes”, approved July 1, 1902, as amended 
(D.C. Code, Sec. 47-1701), is amended by striking out the third and fourth 
sentences and inserting in lieu thereof the following: “Each gas, electric- 
lighting, and telephone company shall pay, in addition to the taxes herein men- 
tioned, the franchise tax imposed by the District of Columbia Income and 
Franchise Tax Act of 1947, and the tax imposed upon stock in trade of dealers 


in general merchandise under paragraph numbered 2 of Section 6 of said Act 
approved July 1, 1902, as amended.” 


(b) Notwithstanding subsection (a) of this section, the corporation * * * 


That is this corporation, D.C. Transit System, Inc., District of 
Columbia. 


Notwithstanding subsection (2) of this section, the corporation shall be 
exempt from the following taxes: 


(1) The gross sales tax levied under the District of Columbia Sales Tax 
Act; 


(2) The compensating use tax levied under the District of Columbia Use 
Tax Act. 
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I am skipping section 3. 


(4) The taxes imposed on tangible personal property, to the same extent 
that the Capital Transit Company was exempted from such taxes immediately 
prior to the effective date of this section under the provisions of the Act of July 
1, 1902, as amended; and 


(5) The mileage tax imposed by subparagraph (b) of paragraph 31 of section 
7 of the Act approved July 1, 1902, as amended (D.C. Code, Sec. 47-2331 (b) ). 
Section 9 provides: 


(a) Except as hereinafter provided, the Corporation shall not, with respect 
to motor fuel purchased on or after September 1, 1956, pay any part of the motor 
vehicle fuel tax levied under the Act entitled “An Act to provide for a tax on 
motor vehicle fuels sold within the District of Columbia, and for other pur- 
poses”, approved April 23rd, 1924, as amended (D.C. Code, Title 47, Chapter 
19). 


Then we come to subsection (c) : 


As soon as practicable after the 12-months period ending on August 31, 1957, 
and as soon as practicable after the end of each subsequent 12-months period 
ending on August 31, the Commission shall determine the Corporation’s net op- 
erating income for such 12-months period and the amount in dollars by which 
it exceeds or is less than a six and a half per centum rate of return for such 
12-month period. In such determination the Commission shall include as an 
operating expense the full amount of the motor vehicle fuel tax which would 
be due but for the provisions of this section on the motor fuel purchased by 
the Corporation during the 12-months period, and the full amount of the Fed- 
eral income taxes and the District of Columbia franchise tax levied upon cor- 
porate income. 


Then skipping to subparagraph (g) we find this language: 


(gz) (1) From and after the time fixed in paragraph (2) of this subsection 
the Corporation shall not be required to pay real estate taxes upon any real 
estate owned by it in the District of Columbia and used and useful for the con- 
duct of its public transportation operations to the extent that the Commission 
has determined under such rules and regulations as it may issue that the Cor- 
poration’s net operating income in the the previous year was insufficient, after 
giving effect to the tax relief provided in the preceding subsections, to afford 
it a six and a half per centum rate of return. 

“Tax relief” are the words used in this section. Tax relief was con- 
tinued in this bill to this D.C. Transit System, but under the provi- 
sions of section 6, which was inserted in the bill in the conference, this 
transit system is authorized to compete with independent enterprise. 

Mr. Chairman, I have no hesitation in saying that if this country 
has any hope of leading the free world to the preservation of human 
liberty, it has got to be certain that in the operation of our domestic 
affairs we do not permit dictatorial private management to determine 
what gimmick may be used by those who aspire to establish and expand 
monopoly. It is against the commonsense of the people of Americ: 
to allow any operator to close the door to freedom of enterprise. 

That is what the D.C. Transit management has been doing. It is 
what it will continue to do. 

I am advised that Mr. Falk, the accountant for the Public Utilities 
Commission, has testified in a previous hearing on the House side 
that the D.C. Transit System has lost money during the period in 
which this examination was taken on the operations it has carried on 
under section 6. Losing money on one operation in order to build up 
a monopoly is a familiar device of monopolistic promoters all through 
the history of monopoly. They cut rates against the independents ‘of 
small fiscal strength until the independents g go out of business. Then 
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they move in and raise the rates. There can be no doubt that in this 
case the D.C. Transit System has used the income of the mass trans- 
portation system for advertising the invasion into the competitive 
field. I have no hesitation in saying, Mr. Chairman, that the Con- 
gress of the United States owes a legislative responsibility not only 
to the people of the District but to the people of the entire United 
States to safeguard free enterprise. 

Of what value will it be to us in this area governed by the Con- 
gress of the United States as if it were a city council; of what value 
would it be to us if we permit here the example of the monopolistic 
practice to triumph while we stand before the world as the advocate 
of “government of the people, by the people, and for the people,” as 
Lincoln put it? That is what is at stake in the world. That 1s what 
is at stake here. If the D.C. Transit is permitted, by these 
devious practices which it has used to invade the field of sightseeing 
buses, charter buses, and limousine service, if they are permitted 
to invade the field of the District of Columbia taxicab companies, they 
will be succeeding in that by reason of the tax relief that the Congress 
of the United States has given them. 

The bill which we offer here, Mr. Chairman, is simple and direct. 
It provides 





that all assets, including the real, fixed, personal, rolling, or quick assets of 
D.C. Transit System, Inc., used or usable, and all personnel employed in pro- 
viding the service of mass transportation of passengers for hire, as provided in 
section 1 of the act of July 24, 1956 (70 Stat. 598), shall be used and employed 
exclusively in such mass transportation service and shall not be used or em- 
ployed in whole or in part in any other service in competition with the service 
of any other company. The Public Utilities Commission of the District of 
Columbia is hereby authorized and directed to promulgate such rules, orders, 
and regulations as shall be necessary to implement this act. 


Mr. Chairman, I was reciting here the genealogical tree of D.C. 
Transit and its ancestors. I conceived the idea of having this drafted 
on the pattern of a historical chart to show how the noble families 
and royal families of the Middle Ages developed. 

Senator Morse. Including the closet skeletons ? 

Senator O’Manoney. I will be very glad to leave it for the record. 

Senator Morse. It will be received in the record. 

(The chart referred to follows :) 
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Senator O’Manoney. Trans Caribbean Airways of Delaware, May 
18,1945. I understand 70 percent of that is owned by Mr. Chalk, 30 
percent by others, whoever they may be. 

Now, on the one hand, the Tr: ansportation Corp. of America, created 
in Delaware in November 1956, is one of the sons. Another son is D.C. 
Transit System, Inc., Delaware, 1959, formerly the TCA Investing 
Corp., name ch: inged. March 12, 1959. Then TCA Investing Corp.., °9 
October 21, 1953. D.C. Transit is a son of TCA Investing Corp. .» and 
a grandson of Trans Caribbean, but because of the switch from the 
District of Columbia charter to the Delaware charter, it is represented 
as a sort of right-handed or left-handed progeny of Trans-Caribbean. 

Then from the Transportation Corp. of America, Delaware, Novem- 
ber 1956. This transportation company is a distributor for White 
Motor Co., and it sells parts, et cetera, to the D.C. Transit System. 
I know of no better way for the insiders in management to make a side 
profit than to set up an arrangement by which they can sell to them- 
selves the things they need to buy. That is precisely what is done here. 
The Transportation Corp. of America is a distributor for White 
Motor Co., from which D.C, Transit has bought some of its motor cars 
and I understand it now sells parts to the transit system. There is a 
direct connection, therefore, between Transport: ition Corp. of Amer- 
ica and the D.C. Transit System operating here in the District of 
Columbia. 

The Transportation Corp. of America, by reason of its affiliation, 
uses assets of the D.C. Transit System to secure paving contracts in 
the District of Columbia. 

Mr. Chairman, I shall be very glad to answer any questions that may 
be propounded, but I am going to ask that I may be permitted to file 
a written statement with the committee. 

Senator Morse. That is what I was going to suggest, Senator 
O’Mahoney. Ther e will be plenty of time for you to file such a state- 
ment, and I will leave the record open at this time to receive such a 
statement. 

(The statement referred to follows:) 


U.S. SENATE, 
Washington, D.C., June 24, 1959. 
Hon. WAYNE MorsE, 
Chairman, Subcommittee on Public Health, Education, Welfare, and Safety, 
Committee on the District of Columbia, U.S. Senate, Washington, D.C. 

DEAR SENATOR: You will recall that Senator O’Mahoney in appearing before 
the subcommittee at the June 8 hearing on S. 304, relative to the D.C. Transit 
System and its sightseeing activity, promised to offer a brief dealing with the 
constitutionality of S. 304. As you know, Senator O’Mahoney suffered a mild 
stroke early on Friday, June 19. By that time a draft of the brief had been 
prepared and Senator O’Mahoney planned to go over it for final revision on the 
Friday on which he was taken ill. 

In the circumstances, I believe it best to forward the brief to you with this 
notation that Senator O’Mahoney did not have opportunity to make the final 
review which he had planned. 

Sincerely yours, 
JERRY A. O’CALLAGHAN, 
Legislative Assistant to Senator Joseph C. O’Mahoney. 


41860—59-——_3 
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JUNE 15, 1959. 


MEMORANDUM RE MEMORANDUM OF JAMES P. RapIGAN, JR., LEGISLATIVE REFER- 
ENCE SERVICE, LIBRARY OF CONGRESS, APRIL 15, 1959, ON CONSTITUTIONALITY OF 
S. 304 or THE 86TH CONGRESS 


Mr. Radigan’s memorandum says in effect that S. 304 is unconstitutional be- 
cause it affects the manner in which D.C. Transit may employ its assets. This 
conclusion is premised on a number of doubtful assumptions and does not take 
full cognizance of Congress’ power to regulate interstate commerce. 

1. Mr. Radigan assumes: 

(a) That D.C. Transit has a franchise to operate charter and sightseeing 
services while in fact it merely has an authorization to do so. 

(b) That these charter and sightseeing services cannot be made the subject 
of regulation while in fact they were specifically made subject to the rules and 
regulations of the District of Columbia which includes, of course, 8S. 304. 

(c) That the franchise gives D.C. Transit not only the right to engage in 
charter and sightseeing services but also the right to use its mass transporta- 
tion assets in providing such services. Such a right is not granted by the 
Franchise Act and Mr. Radigan reads such right in by implication in the face 
of all canons of franchise interpretation (Blair v. Chicago, 201 U.S. 400, 471- 
472 (1906) ). 

These assumptions are essential to Mr. Radigan’s position. Without these 
assumptions, the line of Mr. Radigan’s argumentation is broken. 

2. Furthermore, even if all Mr. Radigan’s assumptions were correct, it is clear 
that his conclusion would still lack validity. Mr. Radigan has misconceived 
the basic principles of constitutional law governing the exercise by Congress 
of its power to regulate commerce. It is well established that Congress, acting 
under its commerce clause and District of Columbia powers, may make regula- 
tions affecting the manner in which a corporation may use its assets. If Mr. 
Radigan’s standard—that any conditioning of the right of a property owner 
“including the right to control its use’’ was unconstitutional—were really the 
law then a very large proportion of Congress’ regulatory legislation would be 
repealed. For example: 

(a) The antitrust laws, designed to protect competition, affect the manner 
in which a corporation may employ its essets. Yet clearly the antitrust laws 
do not take way property without due process of law. (See United States v. 
Joint-Traffic Association, 171 U.S. 505, 571-573 (1898).) SS. 304, like the other 
antitrust laws, is designed to protect competition, is to be enacted pursuant to 
Congress’ power over commerce, and is no less valid, even though it would 
affect the manner of use of property, than the other antitrust laws. 

(b) The Public Utility Holding Company Act was much more stringent than 
S$. 304. In section 11, it required certain franchised utilities completely to di- 
vest themselves of certain assets. Yet it was entirely consistent with the due 
process clause (North American Co. v. S.E.C., 327 U.S. 686, 707-710 (1946.) ). 
If complete divestiture was constitutional, certainly Congress has power to 
compel segregation of assets. 

(c) An even more stringent example of congressional legislation, which 
could never have satisfied Mr. Radigan’s standard, was discussed and upheld 
in Louisville Bridge Co. v. United States (242 U.S. 409 (1917)). There, Con- 
gress had authorized the building of a bridge on the Ohio River of a certain 
span and height. Later it passed a statute under which the bridge as so con- 
structed was found to be a navigational hazard. It was ordered enlarged. The 
due process objection was rejected. 

It seems plain, in short, that Mr. Radigan has overstated the limits on Con- 
gress’ power to control the use of corporate assets under its commerce clause 
powers. His thesis is quite effectively destroyed, however, by the Assigned 
Car Cases (274 U.S. 564 (1927)). There, the Interstate Commerce Commis- 
sion issued regulations under the Interstate Commerce Act governing, as here, 
the use and disposition of rolling stock of carriers certificated by the United 
States. The Court said (id. at 575 

“There is clearly no constitutional obstacle. The rule prescribed does not 
involve a taking of the property of the private car owner. Congress could ex- 
clude private cars from interstate railroads. Compare United States v. Dela- 
ware & Hudson Co. (213 U.S. 366, 405, 406, 411, 415, 29 S. Ct. 527, 58 L. Ed. 
836). And it may prescribe conditions on which alone they may be used. See 


“= 
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Procter & Gamble Co. v. United States (225 U.S. 282, 32 S. Ct. 761, 56 L. Ed. 
1091) ; Swift & Co. v. Hocking Valley Ry Co. (243 U.S. 281, 37 8. Ct. 287, 61 L. 
Ed. 722). Limiting their use does not involve regulation of the coal mining 
industry. Likewise, Congress may prescribe how carrier-owned cars shall be 
used. The regulation prescribed does not invade the private business affairs of 
the carrier. It merely limits the use of certain interstate transportation 
facilities.” 

So in S. 304 Congress may provide conditions under which the transportation 
assets of the D.C. Transit Co. monopoly may be used. 

Senator Morse. I would like to have your evaluation comments on 
the legal opinions which have been filed with the committee that I in- 
serted in the record at the very beginning of the hearing this morning. 
My high regard for your ability as a constitutional authority makes it 
very much desired, as far as I am concerned, to have your views as to 
the contention contained in one of these opinions inserted in the record 
that the bill is unconstitutional. Under my instruction a copy of all 
of these legal opinions have been made available to the offices of the 
authors and sponsors of this bill. I think it would be helpful to have 
your own opinion by way of evaluation of these opinions on the uncon- 
stitutionality of this bill. 

Second, I think it would be helpful to me if I had a supplemental 
statement to the testimony you have already given on section 8(a) 
which you have referred to dealing with the contention that under the 
law, as it finally passed the Congress, an exemption payment of cer- 
tain taxes, such as fuel taxes, apparently went to the corporation in 
respect to its operations outside of the field of mass transportation. 
I think that was one of the main burdens in your argument this morn- 
ing very ably presented. 

I think the contention needs to be pinpointed in this record with 
some reference, it would seem to me, as to the apparent intention of 
Congress to give these tax exemptions to the D.C. Transit Co. for the 
purpose of creating an inducement for service changes in the mass 
transportation system of the District. I am speaking now out of just 
a recollection, since I conducted those hearings several years ago on 
transit transportation problems here in the District which involved 
the predecessor to the present company. My recollection is that we 
sought to induce certain changes and services here in the District on 
the part of the new company by granting certain tax benefits with a 
new charter. I think that the point needs to be enlarged upon. 

Your testimony always speaks for itself. Of course when you make 
a final draft of that very interesting family chart, I wish you would 
put an asterisk identifying which one is the prodigal son. 

That’s all. 

Senator O’Manonry. Mr. Chairman, my attention has not been 
called to the opinions of which you spoke, but I shall answer all of these 
questions in the brief brief that I shall file with the committee. 

Senator Morsr. Thank you very much. 

Senator O’Manoney. I am grateful indeed for the opportunity of 
appearing this morning. 

Senator Morse. Our next witness will be the president of the Board 
of Commissioners, Mr. Robert E. McLaughlin. Mr. Bryan, would 
you like to come forward with Mr. McLaughlin? You may proceed 
In your own way, Commissioner. 
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STATEMENT OF HON. ROBERT E. McLAUGHLIN, PRESIDENT, BOARD 
OF COMMISSIONERS, DISTRICT OF COLUMBIA; ACCOMPANIED BY 


IRVING BRYAN, ASSISTANT CORPORATION COUNSEL FOR THE 
DISTRICT OF COLUMBIA 


Mr. McLaveutrn. Mr. Chairman, would you desire that I read the 
report of the Board of Commissioners on this proposed legislation 
which I believe gives us a sort of basis here for discussing the matter? 

Senator Morse. Mr. Commissioner, I think that is the best w ay to 
proceed, although I have already placed it in the record. You may 
wish to make some further comment as you go along, however. 

Mr. McLaveuuin. I will omit the formal opening paragraph. 

S. 304 provides that all assets of D.C. Transit System, Inc., and all 
personnel employed by it in providing mass transportation services, 
as provided in the first section of the act approved July 24, 1956 ( 70 
Stat. 598), known as the Franchise Act, shall be used exclusiv ely in 
mass transportation service and shall not be used in any other service 
in competition with the service of any other company. The effect of 
the bill would be to prevent the use for the special charter and sight- 
seeing services conducted by D.C. Transit under the authority of sec- 
tion 6 of the Franchise Act of any facilities and personnel used by 
the company in prov iding mass transportation. 

The Commissioners are « ‘onstrained to object to the enactment of the 
bill for the reason that it would not, in their view, clarify the situation 
which has given the Commissioners concern since shortly after the 
enactment of the Franchise Act, when it became apparent that the 
provisions of the “franchise” granted to the D.C. Transit System, 
tty gave the company an advantage over its sightseeing and special 
charter competitors. 

The first section of the act of July 24, 1956, granted to D.C. Transit 
System, Inc., a franchise to operate a mass transportation system of 
passengers for hire within the District of Columbia and between the 
District of Columbia and points within the Washington metropolitan 
area. Section 6 of the act authorized and empow ered D.C. Transit— 
to engage in special charter or sightseeing services subject to compliance with 
applicable laws, rules and regulations of the District of Columbia * * *, 

Both of these sections occur in part 1 of the act. By reason of the 
language contained in section 1(c) of the act it may be contended 
that they are both part of the D.C. Transit System franchise. Un- 
questionably certain of the prov isions contained in part 1 are franchise 
rights granted the corpor ation, but section 6 is an authorization for 
the corporé ation to engage in certain activit ies not in the nature of mass 
transit operations. Differences of opinion have arisen as to whether 
activities conducted under the authority of section 6 are entitled to 
the tax exemptions provided by sections 8 and 9, or whether, by reason 
of the authorizing nature of the section and the phrase “subject to 
compliance with applic: able laws, rules and regulations”, such activities 
are not entitled to such tax exemptions. 

At the request of the Commissioners the Corporation Counsel ren- 
dered two opinions on the problem created by section 6. In the first 
of these, the Corporation Counsel concluded that since limousines 
are not used in mass transit operations, special charter and sightseeing 
activities involving the use of limousines cannot be considered as en- 
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joying the tax benefits provided by sections 8 and 9. In the second 
opinion, the Corporation Counsel in effect concluded that since buses 
used in special charter and sightseeing activities could also be used in 
mass transit operations, special charter and sightseeing activities in- 
volving the use of buses are entitled to the tax benefits provided by 
sections 8 and 9. 

While both the Commissioners and the Corporation Counsel have 
considerable doubt as to whether the Congress intended that special 
charter and sightseemg activities involving the use of buses should 
enjoy the tax benefits of sections 8 and 9. the language of the act 
nevertheless appears to justify such a cone lusion, even though it could 
result in a disadvantage to the sightseeing and special charter com- 
petitors of D.C. Transit. 

The Commissioners believe that there presently exists considerable 
doubt as to the intent of the Congress in apparently making applicable 
to D.C. Transit sightseeing and special charter oe rations the tax bene- 
fits provided by sections 8 and 9 of the act. The Commissioners in- 
cline to the view that the Congress actually intended that the activities 
to be concluded under the authority of section 6 of the act were not 
to enjoy the tax benefits provided by sections 8 and 9. Assuming that 
this belief of the Commissioners is correct, the »y are further of the view 
that a clarification of the section is not only desirable, but nec essary, 
in order to provide the Commissioners with guidance in assessing taxes 
against such activities. The Commissioners further believe that the 
appropr late action to be taken by the Congress (assuming that the 
Commissioners’ basic belief be true) would be the amendment of see- 
tion 6 of the act to express clearly and unambiguously the intent of 
the Congress that the activities aut ‘horized by such section are not to be 
exempt from taxation under the authority of sections 8 and 9. 

The Commissioners believe that such a clarifying change as they 
are suggesting is one of form rather than one of substance. In this 
connection, the ( ‘ommissioners desire to invite the attention of the com- 


mittee to the following quotation from Sutherland on Statutory Con- 
struction, section 1931: 


If the amendment was enacted soon after controversies arose as to the interpre- 
tation of the original act, it is logical to regard the amendment as a legislative 
interpretation of the original act—a formal change—rebutting the presumption 
of substantial change. But if the amendment was passed after a period in which 
many individuals had expressed dissatisfaction with the provisions of the orig- 
inal act rather than with its interpretation, the presumption of change is con- 
firmed and it is reasonable to hold that the change intended was of substance, 
that a new right was created or an existing one withdrawn. 

The Commissioners further believe that it would be desirable if the 
Congress, should it act to clarify its intent with regard to the operation 
of section 6 of the act, should also expl: lin, in appropriate preambulary 
clauses, that, in authorizing D.C. Transit to engage In special charter 
and sightseeing activities, it had no intention of giving the company 
any advantage. over its competitors in such businesses by extending to 
D.C. Transit’s activities in such fields the tax benefits provided by sec- 
tions 8 and 9 of the act. 

As indicated earlier herein, the Commissioners recommend against 
the enactment of S. 304 in the belief that, even were the bill enacted, 
there would still remain unresolved the problem created by the in- 
ability of the Commissioners to determine the true intent of the Con- 
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gress as to the tax status of the special charter and sightseeing activi- 
ties in which D.C. Transit is authorized to engage. Accordingly, in 
lieu of giving consideration to the enactment of S. 304, the Commis- 
sioners strongly recommend that the Congress consider amending the 
act of July 24, 1956, in such manner as to clarify its intent with respect 
to the tax status of the special charter and sightseeing activities of 
D.C, Transit System, Inc., if necessary indicating in explanatory pre- 
ambulary clauses the reasons for the clarification of the act. 

Mr. Chairman, I testified on the House side before the Committee 
on Interstate and Foreign Commerce on an identical bill, at this point 
over there I submitted to question. I felt that this letter sufficiently 
established the position of the Board of Commissioners so that we 
could go into any of the questions that remained in the minds of the 
members of the committee. 

Senator Morsr. I have no questions, Mr. McLaughlin. I want 
to make this record. It seems to me it is the responsibility of this com- 
mittee to proceed to do the research necessary on the legal questions 
involved. My only present tentative point of view is that of the 
various matters before me the first one that has to be analyzed is the 
question of the legal points that have been raised by the briefs that 
have been submitted. 

Second, the examination into the history of section 6. 

Third, an examination into the point that you raised whether or not 
there needs to be a clarification in regard to tax exemption features of 
the original bill in relation to section 6. I think that is preliminary 
and that it calls for bookwork. 

Mr. McLaveuuin. I think we were very fortunate to have you, Mr. 
Chairman, conducting this because of your previous experience in 
this matter. 

Senator Morse. I think what I need to do here is make a written 
record of the relative contentions of the parties litigant, and then to 
do the research necessary to reach a value judgment as to what the 
merits really are. 

Mr. McLaveGnuin. We shall be ready at any time to come up and 
either testify or provide any additional information, Mr. Chairman. 

Senator Morse. While the research is going on I will keep the re- 
cord open long enough to call upon various parties in the dispute to 
supply supplemental statements. 

Mr. McLaventurn. Thank you very much. 

Senator Morse. Our next witness will be the Honorable George 
E. C. Hayes, Chairman of the Public Utilities Commission, District 
of Columbia. Come forward, Mr. Hayes, and proceed in your own 
way. 
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STATEMENT OF HON. GEORGE E. C. HAYES, CHAIRMAN, PUBLIC 
UTILITIES COMMISSION, DISTRICT OF COLUMBIA; ACCOMPANIED 
BY HAROLD A. KERTZ, COMMISSIONER, PUBLIC UTILITIES COM- 
MISSION, DISTRICT OF COLUMBIA; LLOYD B. HARRISON, COUNSEL, 
PUBLIC UTILITIES COMMISSION, DISTRICT OF COLUMBIA; AND 
J. WILLIAM FALK, CHIEF ACCOUNTANT, PUBLIC UTILITIES COM- 
MISSION, DISTRICT OF COLUMBIA 


Mr. Hayes. Mr. Chairman, from our Commission we have here this 
morning Mr. Kertz, one of the Commissioners, Mr. Harrison, who is 
our special counsel, and Mr. Falk, who is our chief accountant. It 
may facilitate matters if they are up here with me. 

Senator Morsr. Have them come forward. Glad to have all of 
you gentlemen with us. I will let you make the record as you see fit. 

Mr. Hayes. Mr. Chairman, you have already referred this morning 
to communications sent in from our Commission dated the 23d of 
March, and this does express our views with respect to S. 304. I shall 
not clutter the record by reading this since it is already admitted. It 
will perhaps be of some assistance to read what we say by way of our 
opinion and then to make ourselves available for questions if the 
chairman desires to ask some with respect to this. 

We said after setting the matter forth in some detail : 

It is the opinion of this Commission that enactment of 8S. 304 would constitute 
discriminatory legislation and result in the taking of private property in viola- 
tion of constitutional safeguards. 

Now that is our opinion with respect to it. I have heard this morn- 
ing Senator O’Mahoney make the suggestion that section 6 was per- 
haps improperly gotten into the record. The fact i is, however, that 
as far as the Franchise Act is concerned, we faced that as being a part 
of what the Franchise Act is. It is our ‘opinion S. 304 would not be a 
proper way of eliminating whatever damage may have been done 
by the enactment of that section 6 of Public Law 757. We feel rather 
that the way to approach it would be by allowing the persons who have 
a right that there be such a right by reason of the discrimination had 
against them by the tax exemption to themselves participate in the 

same type of exemption and in this wise we feel that the avoidance 
would be had of doing something again which might be a constitu- 
tional violation to correct the situation which presently exists. 

Now we have had occasion, Mr. Chairman, in our Commission to 
pass upon or to act under the terms of this Public Law 757 in reporting 
to the D.C. Commissioners our findings and certifications with respect 
to these taxes in accordance with the terms of this franchise. I would - 
like to make a part of the record our findings and certifications in 
PUC No. 3592 dated November 27, 1957, our findings and certification 
dated November 13, 1958, under that same number. 

Senator Morsr. The documents just referred to by the witness will 
be incorporated at this point in the record. 
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(The documents referred to follow :) 
PusLic UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 


NOVEMBER 27, 1957. 
P.U.C. NO. 3592 


In the Matter of Determining the Net Operating Income of D.C. Transit System, 
Inc., for the Twelve-Month Period Ended August 31, 1957, as Required Under 
and for the Purpose Set Forth in Section 9 of Public Law No. 757 


FINDINGS AND CERTIFICATION 
To THE BoarRD oF COMMISSIONERS, D.C.: 


Statute Involved 


Under the provisions of Section 9(c) of Public Law No. 757, 84th Congress, 
2d Session, granting a franchise to D.C. Transit System, Inc. and for other 
purposes, the Public Utilities Commission is required as soon as practicable 
after the 12-month period ended August 31, 1957, to make a determination of 
the net operating income of said D.C. Transit System, Inc. (hereinafter usually 
referred to as the “Company”) for such 12-month period and the amount in 
dollars by which it exceeds or is less than a 6144 per centum rate of return for 
such 12-month period, and to certify the results of such determination to the 
Commissioners of the District of Columbia or their designated agent. In com- 
pliance with this provision of the franchise, the Commission has made such a 
determination, the details of which are set forth hereafter with supporting 
exhibits. 

Preliminary Statement 


In making such determination, the Commission has given careful considera- 
tion to the specific provisions of Section 9, as well as to other sections of the 
franchise, as they may have a bearing on the application of the provisions of 
Section 9, and to its understanding of the intent of Congress as expressed in 
the legislative policy set forth in Section 4 that the Company should be afforded 
the opportunity of earning such return as to make the Company an attractive in- 
vestment to private investors. The Commission is also mindful of the declaration 
by Congress in Public Law No. 389, 84th Congress, 1st Session : 

“That it is hereby declared that the business of mass transportation of persons 
for hire in the District of Columbia is clothed with a public interest and is 
essential to the proper functioning of the Government of the United States and 
the government of the District of Columbia. The continuous, uninterrupted, 
and proper functioning of such business in the District of Columbia is hereby 
declared to be essential to the welfare, health, and safety of the public, includ- 
ing the civilian and military personnel of the Government of the United States 
located in the District of Columbia and the metropolitan area of Washington.” 

In making our ultimate determination as to whether the Company is liable 
for, or is exempt from, the payment of motor vehicle fuel taxes for the 12 months 
ended August 31, 1957, we have given consideration to a number of factors, in- 
cluding the following: 

(1) The unusual circumstances associated with the acquisition of the 
Company’s franchise and the beginning of operations on August 15, 1956; 

(2) The realization that we are dealing with a new enterprise; 

(3) The urgent need for new bus equipment to replace equipment pres- 
ently in use; 

(4) The mandatory requirements of the franchise for initiating and carry- 
ing out a gradual conversion from street railway to bus operations over 
a period of seven years ; 

(5) The requirements for cash to replace street cars with buses; and 

(6) The requirements for cash to cover the cost of track removal and 
repaving scheduled to begin in the year 1958. 

It is the responsibility of this Commission to determine which course is best 
‘alculated to protect the interests of the community and the public utility in- 
volved. We consider it of prime importance to the welfare of the District of 
Columbia, and to transit riders in particular, that the new Company be en- 
couraged to provide an efficient and economical operation and to maintain 
satisfactory services at reasonable and just fares. The maintenance of satis- 
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factory service is dependent not only on the ability of the Company to cover its 
present cost of operation, but also on its success in maintaining its credit and 
in attracting additional capital when needed. Our determination in this case 
has been made with these considerations in mind and with the firm belief that 
such determination will materially aid in preserving the financial health of the 
Company during an initial period of development and thus will tend to safe- 
guard the community’s long term interest in a privately owned and operated 
mass transportation system. 

The staff of the Commission submitted a detailed report on the results of 
operations of the Company for the 12 months ended August 31, 1957, and a 
recommendation with respect to the liability of the Company for motor vehicle 
fuel taxes. The Company has also submitted various letters and memoranda 
setting forth its views with respect to the proper application of the provisions 
of Section 9 as a basis for determining its liability for motor vehicle fuel taxes. 
With a view to giving full consideration to the conflicting positions of the staff 
and of the Company on the application of the provisions of Section 9, as well 
as to certain accounting matters that have been pending since December 10, 
1956 and which have a bearing on our determination, the Commission has held 
a number of informal hearings at which members of the staff and representa- 
tives of the Company presented their views on the respective issues. The dis- 
position of these matters, and the effect thereof on the determination of the 
liability for motor vehicle fuel taxes are set forth hereafter. 

Rate Base Method Required by Statute 


In Section 8 of Public Law No. 757, certain outright exemptions from the 
payment of taxes are granted, including exemption from the payment of the 
D.C. gross receipts tax. Liability for the payment of motor vehicle fuel taxes 
is conditioned, however, under the provisions of Section 9, upon whether or not 
the Company earns a 6% percent rate of return on the system rate base, except 
that with respect to any period for which the Commission utilizes the operating 
ratio method of fixing rates, the 6% percent rate of return shall be applied 
to gross operating revenues. The Company has contended that under the 
provisions of Section 9 the Commission could and should make the determination 
for the 12 months ended August 31, 1957 on the operating ratio method. With 
operating revenues for the 12-month period amounting to approximately 
$25,600,000, this would mean that the Company would be entitled to earnings 
of $1,664,000 before there would be any liability for motor vehicle fuel tax. 
Deducting interest of approximately $409,000, this would provide a return of 
251% on the original investment of $500,000 in equity capital. While the fran- 
chise indicates that it was the intention of Congress that the Company should be 
afforded the opportunity of earning a liberal return, we have an inherent re- 
sponsibility to see that such return does not transcend the bounds of reasonable- 
ness. It is our belief that the change to an operating ratio method was con- 
templated for consideration only after the conversion program is well under 
way with the additional investment of capital required as an incident thereto. 
We have accordingly concluded, as recommended by the staff, that the determina- 
tion of the Company’s return for the 12 months ended August 31, 1957 must be 
made on the basis of the system rate base. 

Under the provisions of Section 9, the Commission is free to exercise its judg- 
ment as to the amount of the rate base to which the 6% percent rate of return 
will be applied, and the amount by which net operating income exceeds or is 
less than a 6% percent rate of return, after including as an operating expense 
the full amount of the motor vehicle fuel tax for which the Company would be 
liable were it not for the provisions of this section. If the return is less than 
the allowed 6% percent, the Company is to be exempted from the motor vehicle 
fuel tax to the extent necessary, up to the full amount of the tax liability, to 
bring its return up to 6% percent. 

Rate Base Determination 


The conclusion that the Company’s net operating income under Section 9 
must be determined on the basis of a system rate base, gives rise to the question— 
what is the system rate base to be used for purposes of determining the Com- 
pany’s liability for motor vehicle fuel tax? It is necessary to resolve this 
question before any determination can be made. 

The Company has contended that if the operating ratio method of deter- 
mining the return to which the Company is entitled is not adopted by the Com- 
mission as a basis for its determination for the 12 months ended August 31, 
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1957, a system rate base of approximately $18,000,000 based on the original cost 
of plant, property and equipment as recorded on the books of the predecessor 
company should be utilized. It has consistently maintained that both the 
Congress and the Commissioners of the District of Columbia during the period 
of negotiations for the franchise either promised or clearly indicated that such 
a rate base would be used for D. C. Transit. We have been advised by the 
Commissioners of the District of Columbia that no such promise was made 
by them, and we are unable to find any evidence that such a promise was made 
by Congress, either expressly or impliedly. The Company further supports its 
claim for an $18,000,000 rate base on the fact that the excess of $10,339,041.19 
of the net original cost of property, plant and equipment as recorded on the 
books of the predecessor company over the purchase price to the present owner, 
as summarized on attached Exhibit No. 2, should be treated as a fair measure 
of the liability for track removal and repaving and that such liability was taken 
into consideration in negotiating the contract for purchase of the net assets 
of Capital Transit. 

The staff of the Commission has recommended a system rate base of $8,130,999 
representing the average investment of the present owner in rate base property 
for the 12 months ended August 31, 1957, summarized as follows: 


ie Average investment in road and equipment at origi- 

eaten ei $47, 724, 645. 32 
2 Less average balance in reserve for depreciation_____ 30, 466, 428. 64 
3. Net investment in road and equipment at original cost 17, 258,216.68 
4. Less average balance in Account 401.8—Acquisition 

ch eines i CRORE) aortas tied cite Sb A itil mmirisarnite 9, 779, 009. 78 
5. Net investment in road and equipment by present owner 7, 479, 206. 90 
6. Plus the average investment in Materials and Supplies_ 754, 343. 70 
* Less adjustment to exclude average investment in lim- 

ousines for rental service............_._............ (102, 551. 79) 
8. SRRORIIROTEE TABI FIORO.. 6d 5 cian eit ce edible ntinciclne 8, 130, 998. 81 


The development of the average balance for the various items shown above 
is set forth on Schedules 1 through 5 supporting Exhibit No. 3 attached hereto. 
Items 1, 2, and 6 reflect the average of the 13 monthly balances for these items 
taken directly from the books of the Company. Item 4 represents the average 
balance of the excess of net original cost of property to predecessor owner over 
purchase price to the present owner in the amount of $10,339,041.19 as of August 
15, 1956, after giving effect to a recommended amortization of this amount over 
a 10-year period retroactive to August 15, 1956, as more fully discussed here- 
after. 

Item 7 above reflects an adjustment to exclude the average investment in 
limousines acquired for use in rental service. This adjustment is proposed by 
the staff on the premise that limousine rental service is not mass transporta- 
tion service contemplated by the franchise. While Section 6 of the franchise 
authorizes the Company to engage in special charter and sightseeing service, 
the staff states that it has been advised that at no time was consideration given 
to granting a franchise for limousine rental service and that the discussion lead- 
ing to the inclusion of Section 6 related to bus operations formerly rendered 
by Capital Transit. For this reason, the staff has proposed that the investment 
in limousines for rental service, as distinguished from charter and sightseeing 
service rendered by buses, as well as the related revenues and expenses set 
forth hereafter in detail, be excluded for the purpose of determining the liability 
for motor vehicle fuel tax. The staff reports that support for this position is 
found in a ruling by the Corporation Counsel, approved by the D. C. Commis- 
sioners on January 17, 1957, that the Company was liable for the payment of 
D.C. excise taxes in connection with the purchase of these limousines for rental 
service, whereas exemption is provided under the terms of the franchise in 
connection with the purchase of motor vehicles for use in mass transportation 
operations. The Commission finds and concludes that this adjustment is proper 
and that mass transit riders should not be burdened with losses incurred by 
the Company incident to its limousine rental service. 

A system rate base reflecting original cost of the property to the person first 
devoting the property to public service, as proposed by the Company, and de- 
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veloped in the same manner as that heretofore set forth except for the deduction 
of the average balance of the acquisition adjustment in the amount of $9,779,- 
009.78, would amount to $17,910,008.59. In connection with the Company pro- 
posal for the use of an original cost rate base, it has proposed that instead 
of treating the excess of net original cost over purchase price as an acquisition 
adjustment to be deducted from original cost to arrive at purchase price of the 
property, the amount be treated as a fair measure of the liability for track 
removal which the Company assumed from Capital Transit and that this amount 
be recorded on the books of the new company as a reserve for track removal 
and repaving against which would be charged future costs for track removal 
and repaving as incurred without further charge against the customers. Under 
this proposal, the Company would be entitled to recover through depreciation the 
total amount of original cost of depreciable property at the annual rate of ap- 
proximately $2,000,000 per year, and at the same time would be entitled to a 
return of 64% percent on a reducing balance based on original cost to Capital 
Transit Company, or approximately $18,000,000 as of August 15, 1956, with no 
additional charge against the customers for track removal. 

Under the staff proposal of a rate base of $8,130,999 based on purchase price 
of the property, the acquisition adjustment would be amortized over a 10-year 
period at the rate of $1,033,904 per annum, as an offset to the depreciation charge, 
based on original cost of approximately $2,000,000 per annum, so that the net 
charge for depreciation based on purchase price of the property would amount 
to approximately $1,000,000 per annum. The staff proposal would, however, 
make separate provision for the cost of track removal and repaving, estimated 
for purposes of this determination as $10,441,958 by an annual charge against 
operations of $1,044,196 over a 10-year period. It can be seen from the fore- 
going that the annual charge against income for depreciation and track removal 
and repaving, discussed more fully hereafter, will be approximately the same 
under either method. However, under the Company proposal it would be en- 
titled to earn a return on a rate base of $17,910,009, whereas under the staff 
proposal the Company would be entitled to a return on the lower rate base of 
$8,130,999. <A 6% percent return on the original cost rate base as proposed by 
the Company would provide a return of $1,164,151, which after deducting interest 
payments of $408,939, would leave $755,212 available for return on equity capital, 
or a return of 151 percent on the original investment of $500,000. A 614 per- 
cent return on the rate base reflecting purchase price as proposed by the staff 
would provide the Company with a return of $528,515, which, after deducting 
interest of $408,939, would leave $119,576 available for return on equity capital, 
or a return of 23.92 percent on the original investment in equity capital of 
$500,000. 

By normal standards, the return on equity capital even at the lower level of 
23.92 percent would appear to be more than sufficient to compensate the investors 
for the use of their funds. However, it is pointed out that net operating income 
of $528,515 would represent a coverage of interest on debt of only 1.3 times, a 
highly unsatisfactory coverage from a credit standpoint for a business with 
much less risk than that inherent in the transit industry in general, and this 
Company in particular. The Commission recognizes that this condition is the 
direct result of the original capitalization of the Company with debt of 93.7 
percent and equity capital of only 6.3 percent, after giving effect to the payment 
of short-term loans in the amount of $5,600,000. This Commission had no juris- 
diction over the original capitalization of the Company. However, the Commis- 
sion believes it is incumbent upon it to give due regard, as we believe was the 
intent of Congress, to the interests of the people of the District of Columbia 
and the transit riders in particular, and to endeavor to place the Company in a 
position of being able to raise the necessary amounts of new capital required for 
new equipment if the service is to be maintained at a satisfactory level. In 
this connection, the Company has advised the Commission of its intention to 
purchase 200 new buses between now and August 31, 1959, with 100 to be ac- 
quired in each year, and further that the Company has no intention of requesting 
any increase in fares prior to August 31, 1958. 

We do not here hold that either the system rate base of $8,130,999 recom- 
mended by the staff, or the system rate base of $17,910,009 claimed by the Com- 
pany, is a fair measure of the value of the property for purposes of our deter- 
mination under Section 9. Suffice it to say that in the light of the above circum- 
stances, and after full consideration of the proposals by the staff and by the 
Company, the Commission finds and concludes that the proper rate base figure 
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to be used for purposes of determining the liability for motor vehicle fuel tax 
lies somewhere between the two extremes of $8,130,999 and $17,910,009. We 
recognize that the former gives no consideration to the effect, if any, on the pur- 
chase price of the assumed liability for track removal and repaving, nor to the 
fact that the sale was made by Capital Transit at a time when the loss of its 
franchise was imminent with a possibility of being required to dispose of its 
property in liquidation, so that the purchase price is not necessarily representa- 
tive of the fair value of the property. On the other hand, in considering the 
Company proposal of an $18,000,000 rate base, the Commission cannot ignore the 
fact that the property was acquired by the Company at substantially less than 
the amount at which it was carried on the books of Capital ‘Transit Company, 
irrespective of the various considerations that may have entered the minds of the 
contracting parties in arriving at the agreed to purchase price. Moreover, the 
Company’s claim that the assumed liability for track removal and repaving in 
an amount in excess of $10,000,000 was an element of the purchase price, gives 
no consideration to probable future savings to be realized from track removal 
and repaving costs as allowable deductions for income tax purposes. 

We accordingly find and conclude, without prejudice to any future rate base 
determination for either rate making or tax relief purposes, that a system rate 
base of $13,020,503, as developed on Exhibit No. 3 attached hereto, is fair and 
reasonable as a basis for determining the liability of the Company for motor 
vehicle fuel tax under the provisions of Section 9 of the franchise. This deter- 
mination gives equal weight to the original cost to Capital Transit Company 
and the purchase price to D.C. Transit System, Inc. A return of 614 percent on 
the rate base so determined amounts to $846,333. 


Net Operating Income 


Having determined the system rate base and the return to which the Com- 
pany is entitled before there is any liability for motor vehicle fuel tax, it is nec- 
essary to determine the actual net operating income for the 12 months ended 
August 31, 1957, and the amount by which it either exceeds or is less than the 
allowed rate of return. System net operating income as recorded on the books 
of the Company for the 12 months ended August 31, 1957, amounts to $789,883 as 
shown on Exhibit No. 4 attached. Since the determination of tax liability is 
to be based on the level of earnings for a past period, no adjustments are appro- 
priate for nonrecurring items or to adjust labor costs to a going level basis, as 
would be the case in a normal proceeding to fix rates for the future. Net operat- 
ing income as recorded on the books reflects no provision for the liability for 
motor vehicle fuel tax, so that under the provisions of Section 9 of the franchise 
it is necessary to include the amount of such tax as a charge against operations 
for purposes of our determination. The staff of the Commission has proposed 
a number of other adjustments as set forth on the two schedules attached to 
Exhibit No. 4. The basis for these adjustments is reviewed briefly as follows. 

Adjustment No. 1 excludes from net operating income a net loss incurred in 
rendering limousine rental service in the amount of $78,489. The basis for this 
adjustment has been referred to previously and will not be repeated here. 

Adjustment No. 2 excludes from operating expenses a number of expense items 
considered as improper or insufficiently supported as proper charges in connection 
with furnishing mass transportation service in the total amount of $41,479. The 
details of the items proposed for exclusion by the staff were brought to the atten- 
tion of officials of the Company and they have indicated their acquiescence in 
the exclusions for purposes of this determination. 

Adjustment No. 3 excludes that portion of an entry recorded on the books in 
December 1956 in connection with retroactively recording a liability for accrued 
vacations applicable to the period August 15-31, 1956, in the amount of $36,000. 

Adjustment No. 4 includes in operating expenses, as previously referred to, 
the liability for motor vehicle fuel tax on purchases of motor fuel for mass 
transportation operations during the 12-month period ended August 31, 1957, 
in accordance with the provisions of Section 9 of the franchise. It will be noted 
from this adjustment that the total liability for motor vehicle fuel tax amounted 
to $376,344.46, whereas only $375,630.72 was added back to operating expenses 
for purposes of this determination. The difference of $703.74 represents motor 
vehicle fuel tax on the estimated purchase of motor fuel for use in connection 
with limousine rental service, and this amount was excluded from our deter- 
mination in line with prior discussion of the treatment of limousine rental 
service. The attention of the Commissioners of the District of Columbia is 
directed to this item for such action as they may deem appropriate. 
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Adjustments Nos. 5 and 6 have been referred to briefly heretofore. The staff 
has proposed that the allowance for depreciation should be based on the purchase 
price of the property to D.C. Transit, and that under sound accounting treat- 
ment, this is all that the Company is entitled to recover through depreciation 
charges against the customers. To accomplish this objective, without the 
laborious task of distributing the purchase price over all items of depreciable 
property and developing new depreciation rates, the staff has proposed that 
depreciation be accrued on the original cost of the property at depreciation rates 
prescribed by Order No. 4001, effective July 1, 1953, with an offsetting credit in 
the amount of $1,033,904 to amortize the acquisition adjustment of $10,339,041.19 
over a 10-year period retroactive to August 15, 1956. The net effect of this 
adjustment is to allow depreciation based on purchase price, or a net allowance 
of $972,379 for the 12-month period. 

The staff proposed originally that provision be made for track removal and 
repaving based on an estimated total cost of $9,000,000 over a 10-year period, by 
an annual charge against operations of $900,000. The Company has furnished 
the Commission with a summary of an engineering study prepared at the Com- 
pany’s request by Simpson & Curtin, a reputable firm of engineers, showing an 
estimated cost of track removal and repaving of $11,883,916, predicated upon 
the complete removal of all tracks and related structures. The staff estimate 
of total cost of $9,000,000 was also based on an engineering estimate for the com- 
plete removal of tracks and repaving, although this estimate was not prepared in 
the same detail as the Company study. With all of the uncertainties incident 
to a project of this magnitude to be carried out over a period of years in the 
future, including the extent of savings in paving cost that can be realized from 
coordination of the track removal program with the D.C. Highway Department 
Paving Program, as well as the extent to which the Company might be permitted 
to leave portions of its track structure in place as may be determined by the 
D.C. Commissioners from time to time in connection with specific paving proj- 
ects, the Commission recognizes the impossibility of a precise determination of 
the actual cost to be incurred for track removal and repaving. In this connec- 
tion, it is pointed out that the Company has advised the Commission of its in- 
tention to proceed with the removal of its track facilities on the Rhode Island 
Avenue and North Capitol Street streetcar lines incident to the paving project 
scheduled for some time in 1958. It appears reasonable to the Commission 
that for purposes of this determination, and subject to such future adjustment 
as may be determined appropriate on the basis of actual experience with the 
track removal program, provision should be made on the basis of an estimated 
total cost of $10,441,958, arrived at by taking an average of the staff and Com- 
pany estimates. 

The staff also recommended that since the customers are to provide the funds 
for track removal and repaving, the funds so provided should be segregated in a 
special cash fund to be used for track removal purposes only, and for no other 
purpose unless authorized by the Commission. The Company has objected to 
this proposal on the ground that such a restriction on the use of cash would 
seriously hamper it in planning for future improvements in service and would 
have a resulting adverse effect on its credit standing and its ability to raise 
needed capital in the future. The Commission recognizes the immediate need 
of the Company for capital in connection with the contemplated acquisition of 
200 new buses, as well as the imminent cost to be incurred in connection with 
track removal and repaving on the two streetcar lines heretofore referred to. 
For this reason, and in recognition of the fact that the Commission could at 
any time in the future take such action as might appear appropriate, we do 
not adopt the staff recommendation at this time. It might be added that 
except for the recommendation of segregation of the funds provided for track 
removal and repaving, the Company has acquiesced in the proposals by the 
staff with respect to depreciation, amortization of the acquisition adjustment 
and provision for track removal. 

Adjustment No. 7 is made to include in net operating income for purposes 
of this determination accruals for income taxes reflecting the adjustments to 
revenues and expenses heretofore outlined. The computation of the adjusted 
liability for income taxes is set forth on Schedule 2 of Exhibit No. 4 in the 
revised amount of $359,790. Adjustment is made to reduce the book accruals 
by $29,610 to the basis of the revised accruals. It is pointed out that in the 
accruals for income taxes as recorded on the books, depreciation has been 
claimed by the Company on the basis of purchase price with separate provision 
for the cost of track removal and repaving, the same method followed by the 
staff. The adjustments shown on Schedule 2 are adjustments that are nor- 
mally made to give effect to differences between income tax accounting and 
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corporate accounting. In the book accruals, deduction has been claimed for 
track removal and repaving on the basis of $1,200,000 per annum, whereas in 
the revised accruals deduction is made for this purpose in the amount of 
$1,044,196. In the opinion of the staff the inclusion of the latter amount com- 
plies with the provisions of Section 9 of the franchise with respect to the 
inclusion of income taxes in operating expenses for purposes of this deter- 
mination. 

The Commission finds and concludes that the adjustments to net operating 
income heretofore outlined are reasonable and proper for purposes of this 
determination. 


Findings 

The Commission finds: 

(1) That the determination of the Company’s return for the 12 months 
ended August 31, 1957 must be made on the basis of the system rate base. 

(2) That a system rate base of $13,020,503 is fair and reasonable as a basis 
for determining the liability of the Company for motor vehicle fuel taxes for 
the 12 months ended August 31, 1957. 

(3) That an allowed 6% percent rate of return on a system rate base of 
$13,020,503 amounts to $846,333. 

(4) That the Company’s net operating income from mass transportation 
service for the 12 months ended August 31, 1957, as adjusted, and after includ- 
ing as an operating expense the full amount of the motor vehicle fuel taxes in 
the amount of $375,630.72, which would be due but for the provisions of Section 
9 of the franchise, amounts to $589,488. 

(5) That the company’s net operating income for the 12 months ended August 
31, 1957, as adjusted (finding 4) is less than the allowed return (finding 3) by 

256,845. 

(6) That the company is entitled to exemption from the payment of the full 
amount of motor vehicle fuel taxes applicable to its mass transportation system 
for the 12 months ended August 31, 1957. 

(7) That the exemption from payment of the motor vehicle fuel taxes on 
mass transportation service does not apply to taxes in amount of $703.74 ap- 
plicable to purchases of motor fuel for limousine rental service. 

(8) That the exemption from the full amount of the motor vehicle fuel taxes, 
after giving effect to income taxes thereon, will increase net operating income 
by $171,588.11. 

(9) That the foregoing findings, summarized in exhibit No. 1, attached hereto, 
are made without prejudice to any future determination for either ratemaking 
or tax relief purposes. 


Certification to the District of Columbia Commissioners 


Based on the findings and conclusions above set forth, the Public Utilities Com- 
mission hereby certifies to the Commissioners of the District of Columbia, in ac- 
cordance with the provisions of section 9 of Public Law No. 757, that: 

(a) A 6% percent return on the system rate base for the 12 months ended 
August 31, 1957, to which the company is entitled before there is any liability 
for the payment of motor vehicle fuel taxes, amounts to $846,333 ; 

(b) The adjusted return earned, after including as an operating expense 
the full amount of the motor vehicle fuel taxes on mass transportation 
service in the amount of $375,630.72, which would be due but for the pro- 
visions of section 9 of the franchise, amounts to $589,488; 

(c) The adjusted return earned is less than the allowed return by 
$256,845 ; 
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(d@) Exemption from the full amount of the motor vehicle fuel taxes on 
mass transportation service for the 12 months ended August 31, 1957, after 
taking into consideration the related effect on income tax accruals, will in- 
crease the net operating income of the company by $171,588; and 

(e) Exemption from payment of the motor vehicle fuel taxes on mass 
transportation service for the 12 months ended August 31, 1957, does not 
exempt the company from payment of taxes in the amount of $703.74 on 
purchases of motor fuel for limousine rental service. 

By direction of the Commission : 
NORMAN B. BELT, 


Jrecutive Secretary. 
D.C. TRANSIT SYSTEM, INC. 


Exurpit No. 1.—Determination of the amount by which net operating income 
for the 12 months ended Aug. 31, 1957, exceeds or is less than a 64%4-percent rate 
of return under the provisions of sec. 9 of Public Law No. 757 


Average investment in road and equipment and materials and sup- 


es cae a Ae ee Be $13, 020, 5038 
Allowed return of 6% percent as a basis for exemption from motor 
GenaGi. Semen ROS oe de ORB! ed eee lecusenlinaractat oes 
Actual return earned after including as an operating expense the 
full amount ($375,630.72) of the motor vehicle fuel tax which 
would be due but for the provisions of sec. 9, Public Law No. 
757, on the motor fuel purchased during the 12 months ended 


$846, 33% 


BOE) Bh SO ab ak Actin we eee ee ee $589, 488 
Acteal tate-of rover earned... «ccs si eid percent__ 4. 53 
Deficiency of actual return under allowed return of 614 percent___-_ $256, 845 


Increase in return earned as a result of exemption from the full 
amount of the motor vehicle fuel tax applicable to mass trans- 


portation oneniione <2 ok 223 eee ee Jibei fs @) 
TOCE) THOLOP Versace Tb) TAS. WW cin eno ene -ssnecsu $375; 630. 72 
Ustimated effect of income taxes—54.32 percent______________-_-__ $204, 042. 61 


Increase in net operating income resulting from exemption 
from full amount of the motor vehicle fuel tax____________ $171, 588. 11 
1The motor vehicle fuel tax in the amount of $375,630.72 from which the company 


is entitled to exemption on the basis of the above determination excludes $703.74 ap- 
plicable to purchases of motor fuel for limousine rental service. 
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D.C. TRANSIT SystTEM, INc. 


Exurisir No. 2.—Ez«cess of net originnl cost of road and equipment «as recorded 
on the books of Capital Transit Co. at Aug. 14, 1956, over purchase price by 


D.C. Transit System, Inc. 


Purchase price per agreement dated July 7, 
1956 : 
Cash deposit by TCA Investing Corp. 
applied to purchase price______-_-----__ $500, 000. 00 
Additional cash payment... ____----___ 9, 100, 000. 00 
First lien deed of trust, secured by all of 
the real estate acquired by D.C. Transit 
System, Inc., delivered to Capital Transit 
Co. to be applied against purchase price: 
Per agreement ___--_- $3, 940, 000. 00 
Less cash _ realized 
from sale of 2 par- 
cels of land subse- 
quent to July 7, 
Shai ccc telcetarniie 62,000.00 3, 878, 000. 00 


Tatnh DUNChAGe Brine ok ess Si le : 
Plus liabilities assumed : 


Rink TiO eo iets 8. 5 sedge aitsiasicie Suis $1, 099, 635. 35 
Reserve for injuries and damages_______-_ 1, 234, 953. O8 
Reserve for disputed local taxes____--_~- 480, 244. 97 


SE RE is ct icce een te ewse enn go buena os 
Less assets acquired other than‘ net investment 
in road and equipment: 
Current assets : 





SS ee eee se $7, 580, 650. 46 
Materials and _  sup- 
PRIOS sss doe 724, 013. 55 
Other current assets_ 201, 824,44 $8, 506, 488. 45 
Deferred accounts receivable_____-__ ~~~ 24, 000. 00 
U.S. Government bonds... - 60, 087. 50 
Miscellaneous physical property (net) —- 2, 426. 59 


Total assets acquired 
Gime teen Toke and ecqipment....._........................- 
Balance representing portion of purchase price applicable to 
RE REEL IR a 
Net original cost of road and equipment as re- 
corded on books of Capital Transit Co: 
CO eee ee $47, 580, 148. 60 
Less reserve for depreciation_______----~ 29, 541, 226. 55 
Acquisition adjustment (credit) excess of net original cost 
of road and equipment over purchase price 


$13, 478, 000. 00 


2, 814, 833. 40 


16, 292, 833. 40 


8, 582, 952. 5 





7, 699, 880. 86 


18, 038, 922. 05 


10, 339, 041. 19 
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D.C. TRANSIT SYSTEM, INC. 


ExuipiT No. 38.—Average investment in road and equipment and materials and 
supplies, 12 months ended Aug. 31, 1957 


Average investment in rate 
base property 


Basedon | Based on 
original cost |purchase price 
| 





}. Average investment in road and equipment at original cost (schedule 1) $47, 724, 645 $47, 724, 645 
2. Less: Average balance in reserve for depreciation (schedule 2)-_------- 30, 466, 429 | 30, 466, 429 
3. Net investment in road and equipment at original cost - . 17, 258, 216 | 7, 258, 216 
4. Less: Average balance in account 401.3—Acquisition adjustme nt (credit), 


or excess of net cost to owner first devoting etieeian s to oe service | 
over cost to present owner (schedule 3)-_..--.-._..-------------------- aici » 779, 010 





5. Net investment in road and equipment---_-_..._._-----.--....------ 17, 25 8, 216 


_7,4 479, 206 


6. Net investment in road and equipment based on average of original cost 
ee NG ngs ult ib acana ant migiiion mhicesas duannceas Ec anicrnsnaaialaciinad 12, 368, 711 
7. Plus: Average investment in materials and ‘supplies (schedule Seeeuts Sh ee 754, 344 


8. Average investment in road and equipment and materials and 
supplies. - 


Lo ereiinpnelene anil 13, 123, 055 


9. Less: Adjustment to exclude average investment in limousines for rental } 

I NEE Bln one pasacumenennanserbancsaussedacwcaabanndass |-------------- 102, 552 
10. Adjusted average investment in road and equipment and materials 

Ee CIID So wo nki ec niinngcerkccbngtabobeb kincese tad akeuiintdens dae a ee a 13, 020, 503 





D.C. TRANSIT SYSTEM, ING 


SCHEDULE 1.—Average investment in road and equipment stated at cost to owner 
first devoting properties to public service, 12 months ended Aug. 31, 1957 





Changes during period 
he : et _ ase _| Balance at 


ae . of end of month 
Additions Retirements | New additions 


Balance Aug. 15, 1956 








Changes Aug. 15, to 31, 1956_.._._._---- _ os 249. . 47 _85,¢ 674. 27 ee ae 

EEN EE i bo DLE teow eee ori 8 bck es oo as 47, 585, 822. 87 

1956—September..._.........--..----- 28, 794. 22 179, 438. 22 (150, 644. 00) 47, 435, 178. 87 

RR me Th ah i a EE ne 25, 182. 54 3, 038. 46 22, 144. 68 47, 457, 322. 95 

November... .-_- Eersirsasiie tens aaa 7, 346. 90 3, 451. 82 3, 895. 08 47, 461, 218. 03 

nd  aiuiee Seinen Wee toc ecds ceed 80, 602. 88 47, 541, 820. 91 

1057—January-............. iutdmaciuanesseasedeta eT sa eae 162, 038. 69 47, 703, 859. 60 

F ebruary es tee eee 41, 688. 42 725. 91 40, 962. 51 47, 744, 822. 11 

NO i aaa ot 58, 474. 45 6. 47 58, 467. 98 47, 803, 290. 09 

eee ee ee eee 39, 163. 94 45.75 39, 118. 19 47, 842, 408. 28 

May S celaa neice ees scare 41, 894. 42 458. 71 41, 435. 71 47, 883, 843. 99 

ll a il ena stn acrid ae 42, 147. 07 526. 48 41, 620. 59 47, 925, 464. 58 

RSs ch ar Oa ee 76, 296. 27 3, 256. 87 73, 039. 40 47, 998, 503. 98 

August. ann Gikdabatiienindcabaes 42, 882. 32 4 553. 43 38, 328. 89 48, 036, 832. 87 

TO GNINE 5 oi tin ccccicenns 646, 512. 12 “195, 502, 12 OEE, BA Oe Bic cen xsccceens 
Average of 13 monthly balances 


‘oles aenaadeaas 47, 724, 645. 32 


LLL LLL LLL CC LL CL 


41860— 59-4 
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D.C. TRANSIT SYSTEM, INC. 


ScHEDULE 2.—Average balance in reserve for depreciation, 12 months ended 
Aug. 31, 1957 

















| Changes during period 
| a ee aa | d«dBalance at end 
of month 
Accruals | Retirements | Net credit to 
(credit) (debit) reserve 
! 
Balance Aug. 15, 1956- Bs tck eesti iene Bs $29, 541, 226. 55 
Changes Aug. 15 to 31, 1956___- oan $91, 869. 39 $3, 239. 47 | $88, 629. 92 | 
—————— | = ——S—} —— =i ————=— 
alehos Aue. 03) 2008: ...........-...... abides 29, 629, 856. 47 
1956—September___.- - . 167, 491.15 179, 438. 22 | (11, 947. 07)| 29, 617, 909. 40 
October : ‘ | 167, 171. 59 3, 406. 58 163, 765. 01 29, 781, 674. 41 
November... _- ‘ 167, 182. 28 2, 469. 32 164, 712. 96 | 29, 946, 387. 37 
December zs 167, 182. 40 2, 115. 55 | 165, 066. 84 30, 111, 454. 21 
1957—January-.- 167, 250. 81 (457. 21) } 167, 708. 02 30, 279, 162. 23 
February tii 170, 670. 50 (596. 32) | 171, 266. 82 30, 450, 429. 05 
March a owe 170, 673. 00 6. 47 170, 666. 53 30, 621, 095. 58 
April _ | 170, 738. 68 4, 994. 19 165, 744.49 | 30, 786, 840. 07 
May 4 170, 773. 51 406. 71 170, 366. 80 30, 957, 206. 87 
June oa | 170, 778. 754. 89 170, 023. 38 $1, 127, 230. 25 
July - owe — _| 170, 777. 67 2, 991. 37 167, 786. 30 31, 205, 016. 55 
August ewes | 170,792. 05 6, 498. 62 164, 293. 43 31, 459, 309. 98 
— - —— —|-—_—_— — —|- —— -{—- er 
Total changes : , | 2,031, 481.91 | 202, 028. 40 1, 829, 453. 51 se 
Average of 13 monthly balances. | ; ; ; a 30, 466, 428. 64 
' ' 


D.C. TRANSIT SYSTEM, INGO. 


ScHEDULE 3.—Average balance in account 401.38—Acquisition adjustments 


(credit), 12 months ended Aug. 31, 1957 





Monthly Balance at end 
amortization | of month 
. | 
Balance Aug. 15, 1956 ‘ i tall | --| $10, 339,041.19 
Amortization Aug. 15 to 31, 1956_ $43, 079. 34 | 
Balance Aug. 31, 1956 ; , ‘ | | 10,295,961. 85 
1956-—Septem ber i 86,158.68 | 10, 209, 803. 17 
October - - . | 86,158.68 | 10, 123, 644. 49 
November | 86, 158. 67 | 10, 037, 485. 82 
December a ; 86, 158. 68 9, 951, 327. 14 
1957—January - 86, 158. 68 9, 865, 168. 46 
February : | 86, 158. 67 | 9, 779. 009. 79 
March.__-. aie 86, 158. 68 9, 692, 851. 11 
April . | 86, 158. 68 | 9, 606, 692. 43 
(| PGR EF Gurkha 86, 158. 67 | 9, 520, 533. 76 
June. Sen ote | 86, 158. 68 | 9, 434. 375. 08 
July a 86,158.68 | 9, 348, 216. 40 
Se late atanenn 86,158.67 | 9, 262, 057. 73 
Total changes_ _- a 1, 033, 904. 12 


Average of 13 monthly balances ; : aan 9, 779, 009. 78 


REGULATION 


D.C. TRANSIT SYSTEM, 


OF D.C. TRANSIT SYS 


STEM, INC.—195 


INC. 


9 


SCHEDULE 4.—Average investment in materials and supplies, 12 months ended 


Aug. 31, 1957 


Balance Aug. 15, 1956 
Changes Aug. 15, to 31, 1956 


Balance Aug. 31, 1956 
1956—September - 
October 

November 
December 
1957—January 
February 
March 
April_.-. 
May 
June 
July 
August 


Total changes ‘ Rae his cata cto 
Average of 13 monthly balances 


D.C. TRANSIT SYSTEM, 


Monthly 
changes 


Balance at 
end of month 


3, 552. 46) 


(4, 764. 47) 


$724, 013. 55 


717, 461. 09 
712, 696. 65 


| 
| 
| 





(1, 213.88)| 711, 482. 74 
19, 049. 16 730, 531. 90 
4,579.80 | 735,111.70 
13,155.76 | 748, 267. 46 

| 39,688.11 | 787, 955. 
21,642.54 | 809, 598. 11 
(8, 576. 03) 801, 022. 08 
(9, 583. 22) 791, 438. 86 

(15, 382.27)| 776, 056. 59 
(24, 948. 11) 751, 108. 43 
(17, 371. 52) 96 


275. 87 


INC. 


733, 736. 


"754, 343. 70 


ScHEDULE 5.—Adjustment to exclude average investment in limousines, 12 months 


ended Aug. 31, 1957 


Net Deprecia- 
additions tion accruals 
| 

Balance, Aug. 31, 1956__ |- 
1956—Septem ber... a | $19,170.17 
October $108. 63 
November | 108. 63 
Decenber - - | 108. 63 
1957—January - -.. 148, 523. 60 108. 63 
February. 3, 493. 63 
March_- | 2, 970. 00 | 93. 6% 
April.- 5 
May | 
June — 
July | 
August 
Total charges | 170,663.77 | 25, 199.28 


Average of 13 monthly balances 





Net invest- 
| ment at end 
| 


of month 


$19, 170. 17 
19, 061. 54 
18, 952. ¢ 
18, 844. ‘ 

167, 259. 

163, 765. 

163, 241. 9¢ 

159, 686. 

156, 130. § 

152, 575. 

149, 019. 

145, 464. 





102, 551. 








46 


REGULATION OF D.C. TRANSIT SYSTEM, 


D.C. Transit SYSTEM, INC. 


Exuisir No. 4.—Consolidated statement of net operating income 


Operating revenue: 
Passenger revenue .--_-_ 
Charter revenue oe 
Government contract revenue. -...._-- 


Station and vehicle privileges__..._____- 


Rent of plant and equipment-_--_.___--- Bi 


Total operating revenue-______- 


Operating revenue deductions: 
Operating expenses: 
Maintenance of plant and equipment- 


Conducting transportation 
Traffic promotion 
Provision for injuries and damages-_.- 

Employees’ retirement and insurance 
Administrative and general 


Provision for wage increase - - - -- 
Provision for vacations........--- 


Total operating expenses 


Operating taxes: _ 
Provision for income taxes-_-..........- 


ee eee peer eee 
Ee iiniinnshbhneincudsnkennnddbananoniiicnil | 


Total operating taxes............-.- 


Depreciation and amortization: 
Depreciation 


Amortization of acquisition adjustment 


Provision for track removal_-_-_.------- 
Total depreciation and amortization 
Total operating revenue deductions. 


Net operating income 





643, 000 


Per books | Adjustments 


$25, 053, 625 
419, 460 | 

33, 022 | 

148, 558 

6, 609 


25, 661, 274 


(55, 791) 


3, 482, 925 
817, 322 

1, 671, 221 
11, 526, 993 
275, 992 

1, 218, 911 
874, 931 

1, 372, 394 


1 (3, 101) 
1 (33, 879) 
1 (58, 173) 


1 (3, 704) 
2 (41, 479) 
1 (5, 811) 
(16, 200) }____- ae 
3 (36, 000) 
(184, 797) 


21, 867, 489 
389, 400 4 (29, 610) 

§ 375, 631 
1 (1, 713) 





583, 020° 


972, 420 | 


344, 308 


1 (25, 199) 
6 (1, 033, 904) 
7 1, 044, 196 


2, 031, 482 





2, €31, 482 
24,871,301 | 144, 604 
789,883 | (200, 395) 


1 (2, 650) | 





Montgomery Bus Lines, Inc.), 12 months ended Aug. 31, 1957 


| 


| 
| 
| 
} 





(14, 907) 


INC.—1959 


(including 


As adjusted 


$25, 053, 625 
363, 669 

33, 022 

148, 558 

6, 609 





25, 605, 483 


3, 482, 925 

817, 322 

1, 668, 120 

11, 493, 114 
217, 819 

1, 216, 261 

871, 227 
1, 325, 104 
(16, 200) 
607, 000 


21, 6 


2, 692 


359, 790 
375, 631 
581, 307 
728 


1, 316, 


2, 006, 283 
(1, 033, 904) 
1, 044, 196 





2, 016, 575 


25, 015, 995 


"589, 488 


1 To exclude from net operating income from mass transportation operations, the net loss incurred in 


connection with limousine rental service: 


Revenues from limousine rental service 


Expenses related to limousine rental service: 


Fuel, lubricants, and garage expenses 


Conducting transportation 
Traffic promotion 


Provision for injuries and damages_._..............----.-.--- 


OD, no wancondecncnsnanensesceeunbostenbneoee L 


Administrative and general 
Other taxes 
Depreciation 

Total expense: 


Net loss from limousine rental service 


($55, 791) 


(3, 101) 
(33, 879) 
(58, 173) 

(2, 650) 

(3, 704) 

(5, 811) 

(1, 713) 
(25, 199) 


tetanic ion Sebeonennedee pisiawinsiba (134, 230) 


(78, 439) 


; 2To exclude from administrative and general expenses, numerous items considered as improper or 
insufficiently supported as proper charges in connection with furnishing mass transportation service by 


D.C. Transit System, Inc. ($41,479). 


* To exclude that portion of the charge to operating expenses recorded on the books in December 1956 
to set up the liability for vacations earned during the period July 1, 1956, through Dec. 31, 1956, to be taken 


REGULATION OF D.C. TRANSIT SYSTEM, 


D.C. TRANSIT SysTEM, INC. 


SCHEDULE 2.—Income taz accruals, 12 months ended Aug. 3 


Adjusted operating income before income taxes 
Adjustments to arrive at taxable base: 
Additions : 
Injuries and damages, accruals 
Injuries and damages, 


$1, 218, 911 
712, 76: 


payments 


NN a aD a a oak Oe 
Deductions: 
Depreciation for tax purposes___...__.._______ 
Depreciation included in adjusted operating in- 
come above 


1, 346, 324 


972. 379 


bay, Oe 





IE Nia ee 
Amortization of debt discount and expenses____.___________ 
I AI UINCE A a ee ee 
I nN ee ee 

Less : Other income taxes: 
District of Columbia income tax, 4.60 percent of $672,542__ 
Maryland income tax, 4.45 percent of $672,542 equals $29,928 


Ra I a a eenentines hee 


Taxable income for Federal purposes 


Federal income tax, 52 percent less $5,500......._____________ 
Beecrice GF GWOlNMUS: TRCOS TASK senna eacmuede-aens cena 
ener NN iid ia ns antes wigan wi oi Saas bh skates ani stereo 


Total accrual for income taxes____..----__~-_- 





during the 


vacation year beginning July 1, 
($36,000). 


1957, applicable to the period Aug. 15-31, 


INC.—1959 


1956, 


47 


1, 1957 


506, 148 


1, 455, 426 


373, 945 


408, 644 


295 





782, 884 





672, 542 


30, 937 
1, 496 


32, 432 





640, 109 





327, 357 
30, 937 
1, 496 
359, 790 


4 of $324,000 


4 To adjust accruals for income taxes as recorded on the books to the basis of accruals on taxable income as 


adjusted for purposes of this proceeding (schedule 
Accruals as recorded on the books 
Adjusted accruals for income taxes_ 


attached): 


Reduction in book accruals_- 


$389, 400 
3 59, 790 


29, 610 


5 To include as an operating expense, for purposes of determining the liability for motor fuel taxes, the 


full amount of the motor vehicle fuel tax which would be due but for the provisions of sec 
on the motor fuel purchased during the 12-month period ended Aug. 31, 1957: 


Gallons 


Total purchases of motor fuel_. ae 6, 27 
Less estimated purchases for limousine rental service - - 


Applicable to mass transportation operations. ---- 6, 260, 512 











. 9 of the franchise 


| Tax at 6 cents 


per gallon 


$376, 334. 46 
703. “4 


"375, 630. 72 


* To provide for amortization of acquisition adjustment (credit) applicable to the 12-month mesa ended 
ue. 31, 1957, based on amortization over a 10-year period beginning Aug. 15, 1956 (exhibit —, schedule 3), 
1,033,904. 
? To include provision for track removal and repaving applicable to the 12-month period ended Aug. 31 


1957, based on an estimated cost of $10,441,958 to be provided over a 10-year period beginning Aug. 15, 1956, 
$1,044,196. 
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PUBLIC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 


NOVEMBER 13, 1958. 
P.U.C. NO. 3592 


In the Matter of Determining the Net Operating Income of D.C. Transit System, 
Ine. for the Twelve-Month Period Ended August 31, 1958, as Required 
Under and for the Purpose Set Forth in Section 9 of Public Law 757, 84th 
Congress 

FINDINGS AND CERTIFICATION 


TO THE BOARD OF COMMISSIONERS, D.C. : 


Statutory Requirement 

Under the provisions of Section 9(c) of Public Law 757, 84th Congress, 2d 
Session, granting a franchise to D.C. Transit System, Inc., and for other pur- 
poses, the Public Utilities Commission is required as soon as practicable after 
the 12-month period ended August 31, 1958, to make a determination of the net 
operating income of said D.C. Transit System, Inc. (hereinafter usually referred 
to as the “Company”) for such 12-month period and the amount in dollars by 
which it exceeds or is less than a 6% percentum rate of return for such 12-month 
period, and to certify the results of such determination to the Commissioners of 
the District of Columbia or their designated agent. In compliance with this 
provision of the franchise, the Commission has made such a determination, the 
details of which are set forth hereafter with supporting schedules. 

Section 9(b) (1) of the franchise defines the term “a 6% per centum rate of 
return” for purposes of this determination as a 6% per centum rate of return 
on the system rate base, except that with respect to any period for which the 
Commission utilizes the operating ratio method to fix rates of the Company, 
such term shall mean a return of 6% per centum of gross operating revenues. 
The Commission not having adopted the operating ratio method of fixing rates 
in any proceeding up to the present time, we find and conclude that the determi- 
nation for the 12 months ended August 31, 1958, must be made on the basis 
of 64% per centum rate of return on the system rate base. 


Rate Base Determination 


Schedule 2 attached shows the investment in rate base property for purposes 
of this determination to be $12,360,914. This rate base was developed by giving 
equal weight to the investment in rate base property on the basis of original 
cost, and on the basis of purchase price, as shown in the two separate columns 
on the schedule. This was the procedure adopted by the Commission in the 
determination of tax liability for the 12 months ended August 31, 1957, and also 
in the recent rate proceeding involving D.C. Transit System, Inc., Order No. 4480, 
dated August 28, 1958, Formal Case No. 460. 

We find and conclude that a system rate base of $12,360,914, developed on 
attached schedule 2, is fair and reasonable as a basis for determining the Com- 
pany’s liability for motor vehicle fuel taxes for the 12 months ended August 31, 
1958, under the provisions of section 9 of the franchise. A return of 614 per 
centum on the rate base so determined amounts to $803,459. 


Net Operating Income 


As shown in the first column of figures on attached schedule 3, system net 
operating income as recorded on the books for the 12 months ended August 
31, 1958, amounted to $595,285. After necessary adjustments and allocations, 
discussed more fully hereafter, system net operating income as a basis for de- 
termining the Company’s liability for motor vehicle fuel taxes amounts to 
$514,685, as shown in the last column of figures on the schedule. 

(a) Adjustment to Operating Revenue Deductions.—The second column sets 
forth adjustments to recorded amounts considered necessary and appropriate 
to arrive at the proper level of net operating income for the test period prior 
to allocation to limousine operations. The net effect of these adjustments is to 
reduce net operating income by $117,814. The details of the adjustments are 
shown on page 2 of schedule 3, and are more fully explained in the work papers 
of the staff of the Commission. 

Attention is directed to Adjustment No. 3 in the net amount of $362,325. 
Under the provisions of section 9(c) of the franchise, the Commission is re- 
quired to include as an operating expense the full amount of the motor vehicle 
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fuel tax which would be due but for the provisions of section 9 on motor fuel 
purchases during the 12 months ended August 31, 1958. The Company recorded 
no liability on its books for motor fuel taxes applicable to the 12 months ended 
August 31, 1958. The records show that during the period the Company pur- 
chased a total of 6,050,486 gallons of motor fuel, which at the tax rate of 6c 
per gallon amounts to a potential tax liability of $363,029.16. Adjustment 
is made to include this potential tax liability as an operating expense, the dif- 
ference between this amount and the adjustment of $362,325 being an off- 
setting adjustment to exclude motor vehicle fuel taxes in the amount of $703.74 
applicable to the 12 months ended August 31, 1957, which taxes were assessed 
against the Company and charged to operating expenses on the books in the 
month of December 1957. 

The only other adjustment to operating revenue deductions of any significance 
is the reduction of $223,144 in the provision for income taxes. This adjustment 
is made to adjust book accruals for income taxes to the basis of proper accruals 
reflecting the effect on net taxable income of the other adjustments made in this 
determination. The major portion of this adjustment is related to the effect on 
income tax accruals of the inclusion as an operating expense of the liability for 
motor fuel taxes heretofore discussed. 

(b) Allocation to Limousine Operations.—In the third column of figures on 
schedule 3, operating revenues and operating revenue deductions applicable to 
limousine operations are excluded for purposes of this determination. This 
exclusion is based on an opinion of the Corporation Counsel, approved by the 
D.C. Commissioners on January 17, 1957, to the effect that limousine rental 
service is not a type of mass transportation operations contemplated by the 
franchise. From the amounts set forth in this column, it can be determined 
that the Company incurred a net operating loss on limousine operations prior to 
income taxes of $93,818, and after giving consideration to the resulting effect 
on income tax accruals, a net loss after income taxes of $37,214. Included in 
the allocation to limousine operations is an amount of $1,066.98 representing the 
liability for motor vehicle fuel taxes on gasoline used in limousines for rental 
purposes during the 12 months ended August 31, 1958, for which the Company 
is liable. 

(c) Adjusted Net Operating Income.—The last column of figures on schedule 3 
shows adjusted net operating income, after adjustment and allocation to 
limousine operations, as $514,685. In arriving at this adjusted net operating 
income, no allocation has been made to charter and sightseeing operations in 
view of an opinion of the Corporation Counsel, approved by the D.C. Commis- 
sioners on May 6, 1958, that the exemptions of sections 8 and 9 of the franchise 
are applicable to charter and sightseeing operations as well as to mass trans- 
portation operations. 

The Commission finds and concludes that the adjustments to net operating 
income and the allocations to limousine operations are reasonable and proper, 
and that adjusted net operating income in the amount of $514,685 for the 12 
months ended August 31, 1958, affords a proper basis for determining the Com- 
pany’s liability for motor vehicle fuel taxes for the said period. 


Motor Vehicle Fuel Taxes on Charter and Sightseeing Operations 


As heretofore stated, no allocation has been made of revenues and expenses 
applicable to charter and sightseeing operations. The Company has agreed, 
however, to assume full liability for motor vehicle fuel taxes on charter and 
sightseeing operations, exclusive of Government contract operations, from July 
1, 1958, forward. The number of gallons of gasoline used in such operations 
is not separately recorded, so that the related amount of motor vehicle fuel 
taxes payable by the Company must, of necessity, be estimated. Based on 
71,675 miles operated in such charter and sightseeing operations during July 
and August 1958, and employing a factor of 5.2 miles operated per gallon of fuel 
used, the motor vehicle fuel tax payable by the Company has been estimated 
to be $827.04. The Commission finds and concludes that the said estimate is 
fair and reasonable for purposes of this determination. 
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Findings 

The Commission finds: 

(1) That for the purpose of finding the Company’s liability for motor fuel 
taxes for the 12 months ended August 31, 1958, pursuant to the provisions of 
Section 9 of Public Law 757 of the 84th Congress, the determination of the 
Company’s return for the said period must be made on the basis of the system 
rate base. 

(2) That a system rate base of $12,360,914 is fair and reasonable as a basis 
for determining the liability of the Company for motor vehicle fuel taxes for 
the 12 months ended August 31, 1958. 

(3) That an allowed 6% percent rate of return on a system rate base of 
$12,360,914 amounts to $803,459. 

(4) That the Company’s net operating income from mass transportation 
service for the 12 months ended August 31, 1958, as adjusted and allocated to 
limousine operations, and after including as an operating expense motor vehicle 
fuel taxes of $361,962.18, which would be due but for the provisions of Section 9 
of the franchise, amounts to $514,685. 

(5) That the Company’s net operating income for the 12 months ended August 
31, 1958, as adjusted (finding 4), is less than the allowed return (finding 3 
by $288,774. 

(6) That the Company is entitled to exemption from the payment of motor 
vehicle fuel taxes applicable to its mass transportation operations for the 12 
months ended August 31, 1958, in the total amount of $361,135.14. 

(7) That this exemption from payment of motor vehicle fuel taxes does not 
apply to taxes in the amount of $1,066.98 applicable to motor fuel used in 
limousine rental service; nor does it apply to taxes in the amount of $827.04 
applicable to motor fuel used in charter and sightseeing operations, excluding 
Government contract work, for the months of July and August 1958. 

(8) That exemption from motor vehicle fuel taxes in the amount of $361,135.14 
(finding 6), after giving effect to income taxes thereon, will increase net operat- 
ing income by $165,002.65. 


Certification to the D.C. Commissioners 


Based on the findings and conclusions above set forth, the Public Utilities 
Commission hereby certifies to the Commissioners of the District of Columbia, 
in accordance with the provisions of Section 9 of Public Law 757, 84th Congress, 
that: 

a. A 6% percent return on the system rate base for the 12 months ended 
August 31, 1958, the return to which the Company is entitled before there 
is any liability for the payment of motor vehicle fuel taxes, amounts to 
$803,459. 

b. The adjusted return earned, after including as an operating expense 
motor vehicle fuel taxes on mass transportation services in the amount of 
$361,962.18 which would be due but for the provisions of Section 9 of the 
franchise, amounts to $514,685. 

ce. The adjusted return earned is less than the allowed return by $288,774. 

d. Exemption from the payment of motor vehicle fuel taxes on mass 
transportation service for the 12 months ended August 31, 1958, does not 
apply to taxes in the amount of $1,066.98 on motor fuel used for limousine 
rental service; nor does it apply to taxes in the amount of $827.04 applicable 
to motor fuel used in charter and sightseeing operations, excluding Govern- 
ment contract work, for the months of July and August 1958. 

e. Exemption from the remainder of motor vehicle fuel taxes on mass 
transportation operations for the 12 months ended August 31, 1958, in the 
amount of $361,135.14, after taking into consideration the related effect on 
income tax accruals, will increase the net operating income of the Company 
by $165,002.65. 

By direction of the Commission : 

NoRMAN B. BELT, 
Executive Secretary. 
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D.C. TRANSIT SysteEM, INc. 


ScHEDULE 1.—Determination of the amount by which net operating income for 
the 12 months ended August 31, 1958 exceeds or is less than a 6% per centum 
rate of return under the provisions of Section 9 of Public Law 757 


Average investment in rate base property (schedule 2)________ $12, 360, 914. 00 
Allowed return at 6% percent of average investment in rate 
a Ni a a ca thin $803, 459. 00 


Actual return earned after including as an operating expense 
the full amount of motor vehicle fuel taxes ($361,962.18) 
which would be due but for the provisions of section 9, Public 
Law 757, on the motor fuel purchased during the 12 months 


ended Aug. 31, 1958 (schedule 3)____-_-_- a ea ee ae aera are $514, 685. 00 
Actual rate ofteturn .earnesiioyy_______-__--.-._..__ percent__ 4.16 
Deficiency in actual return under allowed return of 64% percent_ $288, 774. 00 


Amount by which actual return earned would be increased by 
exemption from that portion of the total motor fuel tax to 
which exemption is applicable: 


OLA MINGGOP VORAGLO DUGt GAN. oh ce cncnwamaccausmeceumnuenn $363, 029. 16 
Less : 
Applicable to limousine operations______-~-~ $1, 066. 98 


Applicable to charter operations, excluding 
yovernment contract operations, for the 


period July 1—August 31, 1958__.___-___ 827. 04 
a 1, 894. 02 
Portion of tax subject to exemption__.._...........___u_ 361, 135. 14 


Estimated effect of income taxes—54.31 percent_________- : 196, 132. 49 


Increase in actual return earned resulting from full ex- 
emption from motor vehicle fuel taxes__.____-______ iu 165, 002. 65 


D.C. TRaNsIT System, INO. 


SCHEDULE 2.—Average investment in rate base property, 12 months ended 
Aug. 31, 1958 


Average investment in 
rate base property 


eatre actos 





Basedon | Based on 
original | purchase 
eost | price 
1. Average investment in road and equipment at original cost__-_- ‘ $48, 222,351 | $48, 22% 
2. Less: Average balance in reserve for depreciation “ 32, 073, 270 32, 0738, 
3. Net investment in road and equipment at original cost___-__- 16, 149, 081 16, 149, 081 
4. Less: Average balance in account 401.3—acquisition adjustment (credit), | 
or excess of net cost to owner first devoting properties to public service | | 
over cost to present owner. --- : | 7 8, 745, 106 
5. Average investment in road and equipment . : --| 16,149, 081 7, 403, 975 
6. Plus: Average investment in materials and supplies , ia | 708, 517 | 708, 517 
7. Average investment in road and equipment and materials and | 
supplies__--- oi ‘ “< 7 . : 5 16, 857, 598 8, 112, 492 
8. Less: Adjustment to exclude average investment in limousines for rental | 
service......-. iho bvdetiduebiecueied~ bedi isha etl <ielar’ : 124, 131 | 124, 131 
9. Adjusted average investment in rate base property__..........---.-- 16, 733, 467 | 7, 988, 361 


Investment in rate base property based on average of original cost | 
OIG: TINONORS PHIOG id.iesi be io Hea ssh ob cnn secs as eae ee 12, 360, 914 
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D.C. Transit System, Inc 


SoHEDULE 3.—Consolidated statement of net operating income (included Mont- 
gomery Bus Lines, Inc.), 12 months ended Aug. 31, 1958 









































Adjusted 
Less allo- | net operat- 
Per books Adjust- cation to | ing income 
ments limousine | excluding 
operations | limousine 
operations 
Operating revenues: 
RE RN st reteii huis wiumsceussecine® |$25, BR OE Bivk hci dvned$] cpshimangeced $25, 218, 437 
i |" = ee NN ices ci dnd Gach eeee annie 476, 127 
Government contracts. _.........- Se ee ee See ee ors Se pore Ss ae ow 216, 222 
I eioisional MN Fn Es chet ($80, 803) /............ 
Other operating revenues_.................-.----..- SLE anech cen dinenhaan atone 179, 437 
Total, operating revenues_-_.......- wale Ried Oe PRO bk bs asctd (80, 803) 26, 090, 223 
Operating revenue deductions: es pone gee ao 
Operating expenses: 
Maintenance of plant and equipment_.-.......| 3, 801,346 |___....---._|_-.-.------- 3, 801, 346 
ee Ra ge ees URE TiS. bbbuablnéedcasewine 811, 354 
Fuel, lubricants, “and garage expenses _- ss aboatat See a 1, 589, 858 
Conducting ID oo nha baccnbucenccccme RR UE Bins cost pone (42, 287)| 12, 283, 901 
IID ot 2 . wnt eueguenebineced 431, 094 1 $5, 458 (72, 070) 364, 482 
Provision for injuries and damages___....-.....| 1, 243,124 |_...._..---- (3, 838)| 1, 239, 286 
Other administrative and general_...........-.| 2, 274,170 2 (16, 107) (10, 967)| 2, 247, 096 
Total, operating expemses_-..................- 22, 477, 134 (10, os) (129, 162)} 22, » SEF, & 323 
Operating taxes: YU tee ue , ; > 
Provision for income taxes. _.................-- 433, 352 3(223, 144) 56, 599 266, 807 
Provision for motor vehicle fuel taxes _ _-......- 704 4 362, 325 (1, 067 361, 962 
ll etl a SR Bo vec anans (1, 721 581, 961 
OI GB one win nccecccdahicciccen< | 1,017, 738 | 139, 181 53, 811 | 1,210, 730 
——_—_—_—— —= | —— = — — | = = — — 
Depreciation and amortization: 
Depreciation on original cost. ................-- 2, 059, 859 | --- oxeeal (42, 666)| 2,017, 193 
Amortization of acquisition — he aa | (2,110, 887)| 5 1,076, 983 sai | (1,033, 904) 
Provision for track removal---_...........----.- 2, 131, 897 |® (1, 087, 701) 1, 044, 196 
Total, depreciation and amortization.._....-- 2, 2, 080, 869 (10, 718) (42, 666)| 2, 027, 485 
Total, operating revenue deductions. _______- le 25, 575, 741 | 117, 814 | : (118, 017)| 25, 575, 538 
Net Operating IneomMs........ 2... ...cenocsnee 595, 285 | (117, 81: 4) 37, 214 | 514, 685 





| | ' 
1 Traffic promotion expenses: To transfer to traffic promotion expenses an amount improperly classified 
as administrative and general expenses, $5,458. 
2 Administrative and general expenses: 
I a es sical nnieenmncmiinneeune ($5, 458) 
To exclude charges to operating expenses during the period 12 mont hs ended Aug. 31, 1958 
questioned by the Public Utilities Commission staff as to reasonableness and propriety = <a, 649) 
Nn i nie nic ntemehadinbbds ebaadbbah di cbinkS dhadbabie dtuancknewacnuen (16, 107) 
3 Provision for income taxes: 
To adjust accruals for income taxes as recorded on the books during the period 12 months 
ended Aug. 31, 1958, to the basis of estimated adjusted accruals for purposes of this deter- 


mination: 
en Ne ee wcobubbosacns Peso dbdb atl eateabadede wade seed $433, 352 
EE IOI 6ivk Seve deecscteivbacstmbsbaccdcvosscuccccse sade ncedateeuLtaevesdawk 210, 208 
a ln a a en ee ett bakets ath eunehasoadecvowabicces (223, 144) 


4 Provision for motor vehicle fuel taxes: 
To exclude motor vehicle fuel taxes on limousine service applicable to the period 12 months 
ST ee eee ee eee ae ee oe . ($704) 
To include as an operating expense, for purposes “of determining the liability for motor 
vehicle fuel taxes, the full amount of such taxes which would be due but for the provisions 
of sec. 9 of the franchise on purchases during the period 12 months ended Aug. 31, 1958: 
6,050,486 gallons, at 6 cents per gallon...........................--... ah a aeeatete _ 363, 029 
i he APSE oo ip cippevenbbeneenssendeosnbenuiesana . 362, 325 
§’ Amortization of acquisition adjustment: To exclude that portion of the retroactive credit for amorti- 
ration of acquisition adjustment, recorded on the books in Dec. 1957, applicable to the period prior to Sept. 1, 
1957, $(1,076,983) . 
6 Provision for track removal: To exclude that portion of the retroactive provision for track removal and 
repaving, recorded on the books in Dec. 1957, applicable to the period prior to Sept. 1, 1957, ($1,087,701). 
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Mr. Hayes. There is too, Mr. Chairman, a findings of fact and con- 
clusion and order passed by our Commission under Order No. 4480 
which had to do with an application of D.C. Transit System, Inc., 
for a change in the schedule of rates. Thereto will be found ex- 
pressions of the actions of our Commission to some of the things which 
are being sought under S. 304. r 

Senator Morse. The document identified by the witness will be 
incorporated in the record at this point. 

(The document referred to follows :) 


PuBLIC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 
Order No. 4480 
AuGusT 28, 1958. 
In THE MATTER OF APPLICATION OF D.C. Transit SysteM, INc., FOR CHANGE IN 
SCHEDULE OF RATES 
P.U.C. NO. 3602—FORMAL CASE NO. 460 
Appearances 

Harvey M. Spear, Esq., for Applicant. 

Chester H. Gray, Esq., General Counsel, Lloyd B. Harrison, Esq., Special 
Assistant Corporation Counsel, and George F. Donnella, Esq., Assistant Corpora- 
tion Counsel, for the Public Utilities Commission of the District of Columbia. 

G. Duane Vieth, Esq., and Abe Krash, Esq., for intervenor Gray Line, Inc. 

William A. Roberts, Esq., and Julian P. Freret, Esq., for intervenor Safeway 
Trails, Inc. 

Before Commissioners George E. C. Hayes, Chairman; Harold A. Kertz and 
Alvin C. Welling. 

FINDINGS OF FACT AND CONCLUSIONS 


On May 2, 1958, D.C. Transit System, Inc. (hereinafter referred to as the 
“Company”), filed an application with this Commission for a change in its 
schedule of rates for service within the District of Columbia. The proposed 


schedule of rates filed with the application to become effective as of September 
1, 1958, was as follows: 

Cash fare—20 cents 

School fare—10 cents 

The effect of this schedule of rates would be to eliminate the present token 
fare of 19 cents or 5 tokens for 95 cents; to discontinue the use of the weekly 
permit which presently sells for 90 cents plus 10 cents for each ride, and to 
increase the school fare from 7% cents to 10 cents. 

By Order No. 4452, dated May 8, 1958, the Commission suspended the schedule 
of proposed fares for a period of 120 days from the date of filing, and ordered 
that an investigation be made of the rates of fare to be charged by D.C. Transit 
System, Inc. On May 13, 1958, a notice was issued setting the matter down for 
formal public hearing on June 3, 1958. <A prehearing conference was held on 
May 16 and 21 for the purposes of defining and limiting, to the extent possible, 
the issues in the pending hearing. At the conference on May 16, representa- 
tives of the Company orally requested an extension of the hearing date on the 
application from June 3 to June 30 or July 1. At the same time the Commis- 
sion’s staff suggested that because of the requested delay in the hearing, the 
Company might agree to postpone the effective date of the proposed schedule 
of rates. However, the representatives of the Company expressed a wish to 
proceed with the effective date of September 1. On May 28, the Company filed 
a motion to continue the hearing to June 30, 1958. By its Order No. 4454, also 
dated May 28, the Commission granted the motion and fixed the date of hearing 
for June 30, 1958. Limited intervention was granted to Gray Line, Ine., and 
to Safeway Trails, Inc. to the extent their interests might appear. As the case 
developed, that interest was confined to allocation of certain costs incurred by 
the Company in operations other than scheduled mass transportation. Inter- 
venors apparently accepted the allocation offered in evidence by staff witness 
Falk. In any event, intervenors offered no affirmative evidence on the question, 
and this Commission has hereinafter indicated acceptance of the allocation 
presented by the staff witness. 
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Formal public hearings were held on June 30, July 15, 22, and 29, and on 
August 12 and 18. Testimony was presented for the Company by James H. 
Flanagan, Vice President and Comptroller, and by Harvey M. Spear, Esq., the 
Company’s counsel; for the staff of the Commission by J. W. Falk, Chief 
Accountant, and by Arthur T. Sonnenberg, Transportation Economist; and for 
Intervenor, Safeway Trails, Inc., by William Edens, Traffic Manager. In addi- 
tion, a number of representatives of the public appeared and made statements 
bearing on the proposed change in fares. 

This is the first rate proceeding before this Commission involving D.C. Transit 
System, Inc., since it was granted a franchise to operate a mass transportation 
system of passengers for hire within the District of Columbia, and between the 
District of Columbia and points within the Washington Metropolitan Area, 
under the provisions of Public Laws 757—S84th Congress—Chapter 669—2d Ses- 
sion (70 Stat. 598), effective as of August 15, 1956 (hereinafter referred to as 
the “Franchise Act’). Under the provisions of Section 5 of the Franchise Act, 
the proposed schedule of rates could be suspended for a period not in excess of 
120 days from the date such new schedule was filed. The Act further provides: 

“If the Commission does not enter an order, to take effect at or prior to the 
end of the period of suspension, fixing the schedule of rates to be charged by 
the Corporation, the suspended schedule filed by the Corporation may be put 
into effect by the end of such period, and shall remain in effect until the 
Commission has issued an appropriate order based on such proceeding.” 

It can thus be seen that the proposed rates will become effective on September 
1 unless this Commission acts prior to that date. 

The testimony of record shows that for the test year ended March 31, 1958, 
adjusted to the future annual period, the Company earned on its system mass 
transportation operations $547,260, which is less than a fair return on the rate 
base which we hereafter find to be reasonable and proper in this proceeding. 
Accordingly, we find that the Company is entitled to the increase in gross rev- 
enues estimated to result from the fare schedule proposed by the Company, with 
one modification which will not affect the amount of the increase. The short 
period between the conclusion of the hearing and the end of the suspension 
period does not permit of the issuing of Findings and Conclusions in the detail 
usually promulgated by this Commission in rate proceedings. Consequently, 
we shall set forth hereinafter our basic findings of fact and conclusions, and 
authorize the proposed fare structure as modified to become effective on August 
31, 1958. 

Rate Base Determination 

Section 4 of the Francliise Act provides as follows: 

“It is hereby declared as a matter of legislative policy that in order to assure 
the Washington Metropolitan Area of an adequate transportation system operat- 
ing as a private enterprise, the Corporation, in accordance with standards and 
rules prescribed by the Commission, should be afforded the opportunity of earn- 
ing such return as to make the Corporation an attractive investment to private 
investors. As an incident thereto the Congress finds that the opportunity to 
earn a return of at least 614 per centum net after all taxes properly chargeable 
to transportation operations, including but not limited to income taxes, on either 
the system rate base or on gross operating revenues would not be unreasonable, 
and that the Commission should encourage and facilitate the shifting to such 
gross operating revenue base as promptly as possible and as conditions warrant; 
and if conditions warrant not later than August 15,1958 * * *,” 

The Company proposed that the determination in this proceeding should be 
made under the operating ratio method whereby it would be afforded the oppor- 


/ 


tunity or earning 614 percent on gross operating revenues, even though rates 
were not requested in this proceeding to provide such a return. The testimony 
of both of the staff witnesses was to the effect that the adoption of the operating 
ratio method was directly related to the conversion requirement of Section 7 of 
the Franchise Act and the related increase in the investment incident thereto. 
It was their opinion that the conversion program has not progressed to the point 
where conditions at this time warrant shifting to the operating ratio method. 
In this we concur, and accordingly find that present conditions do not warrant 
shifting to such gross operating base method. 

Accordingly, we deem it necessary to make a rate base determination for pur- 
poses of this proceeding. At the request of the Commission, Company wit- 
ness Flanagan presented an exhibit (No. 11) showing a computation of a rate 
base as of March 31, 1958, based upon the original cost of property as of that 
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date and developed in accordance with the formula used by this Commission 
in prior rate proceedings involving Capital Transit Company. ‘The net invest- 
ment in rate base property as shown in this exhibit, based on the original cost of 
the property, amounts to $16,280,368 on an unweighted basis, and $17,136,080 
on a weighted or average basis for the 12 months ended March 31, 1958. The 
witness testified that a rate base developed in this manner is in accordance with 
the Company’s understanding of promises allegedly made by the Commissioners 
of the District of Columbia and by Congress that the rate base as of August 15, 
1956, would be approximately $18,000,000, and that this amount, adjusted for 
additions and retirements of property, would be used in future rate proceedings. 
The record shows that this Commission has been advised by the District Com- 
missioners that no such promise was made by them. Of course, the District 
Commissioners have no jurisdiction to determine a rate base or commit this 
Commission on such an administrative determination. We have found no 
evidence, and the legislative history of the Franchise Act does not disclose, 
that any such promise was made by Congress. 

Staff witness Falk testified that there is no indication in the Franchise Act 
either as to the amount of the rate base as of August 15, 1956, or as to the 
method to be followed in any future determination of a rate base. It was his 
opinion that the rate base determination should be made on the basis of the 
purchase price of the property to the present owners, since this reflects the actual 
investment of the present owners on which they are entitled to a return. This 
witness presented an exhibit (No. 24) showing a net investment in rate base 
property as of March 31, 1958, reflecting the purchase price of the property in 
accordance with his recommendation, and also reflecting the net original cost 
of the property as proposed by the Company witness, adjusted to include the 
cost of 100 new buses to be in service prior to September 1, 1958, and also ad- 
justed to exclude the net investment in property devoted to limousine rental 
service and to charter and sightseeing operations, including government contract 
work. 

As shown by this exhibit, the net investment based on purchase price amounts 
to $9,893,189, and based on original cost amounts to $18,441,552. The Company 
raised no question with respect to the adjustments made by the staff witness in 
arriving at the foregoing amounts. For the information of the Commission, 
and to conform to the procedure adopted by the Commission in the determina- 
tion of the Company’s liability for motor vehicle fuel taxes for the 12 months 
ended August 31, 1957, the witness also developed on Exhibit No. 24 the invest- 
ment in rate base property based on the average of purchase price and original 
cost heretofore referred to. This rate base amounts to $14,167,375. 

Without entering into a full discussion of the merits of the widely divergent 
proposals by the two witnesses, the Commission recognizes that the purchase 
price rate base proposed by the staff witness gives no consideration to the 
effect, if any, on the purchase price of the assumed liability for track removal 
and repaving, nor to the fact that the sale was made by Capital Transit Com- 
pany at a time when the loss of its franchise was imminent with a possibility 
of being required to dispose of its property in liquidation, so that the purchase 
price may not necessarily represent the fair value of the property. On the other 
hand, the Company proposal for using original cost of the property ignores the 
fact that the property was acquired by the present owners at substantially less 
than the amount at which it was carried on the books of Capital Transit Com- 
pany, irrespective of the various considerations that may have entered the minds 
of the contracting parties in arriving at the agreed purchase price. Moreover, 
the Company’s claim that its liability for track removal and repaving in an 
amount in excess of $10,000,000 represented an assumed liability in addition to 
liabilities actually recorded on the books, gives no consideration to the probable 
future saving to be realized from track removal and repaving costs as an allow- 
able deduction for income tax purposes. 

We are not bound by any particular method in arriving at a rate base. We 
do not believe that in this case either the purchase price or the original cost 
should be the dominant factor or the exclusive measure of value. This Com- 
mission has the duty to decide what weight should be given to either standard 
of value. As long as the exercise of our discretion remains within the bounds 
of reasonableness and the end result is just and reasonable, we are free to make 
our determination as the circumstances in this case may dictate. 

In the instant case we deem it appropriate to exercise the latitude which the 
law allows us in the determination of fair value. We have studied all of the 
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evidence submitted on this question and have carefully considered the opposing 
theories. In balancing the interest of both the customers and the investors we 
have carefully weighed in our deliberations what seemed to us logical argu- 
ments supporting both positions and have come to the conclusion that the adop- 
tion of either the original cost or the purchase price rate base would require us 
to ignore valid and connterbalancing arguments of equal merit. 

After weighing the applicable factors, with due consideration being given to 
the unusual facts and circumstances of this case, and after careful and im- 
partial consideration of the evidence of record bearing on the matter of rate 
base determination, the Commission finds that for the purposes of this proceed- 
ing a rate base in the amount of $14,167,375, obtained by giving equal weight to 
the purchase price and the depreciated original cost, represents a fair and rea- 
sonable balancing of investor and customer interests and should be adopted. 


Net Operating Income 


The witnesses, Flanagan for the Company, and Falk for the staff of the Com- 
mission, presented testimony and supporting exhibits showing the estimated net 
operating income on the basis of present fares and also on the basis of proposed 
fares, using the 12 months ended March 31, 1958, as the test period. They were 
in agreement with respect to the actual results from system operations as shown 
by the books for the test period, and also as to the necessary adjustments to 
recorded figures to exclude certain improper charges to operating expenses and 
to give effect oi. . full annual basis to changes in the level of costs, and par- 
ticularly labor costs, which were in effect for only a portion of the test period. 
Both witnesses also proposed certain adjustments to give effect to changes in the 
level of costs for a future 12-month period, and also to make allocations to 
operations other than mass transportation of passengers within the District of 
Columbia. 

In his exhibit, witness Flanagan used a future 12-month period dating from 
April 1, 1958, giving effect to increased labor costs as provided for in the labor 
contract for only that portion of the year that such increased labor costs would 
be in effect from April 1, 1958. He also gave effect to the estimated increase in 
revenues from the proposed fare structure for a period of only seven months, or 
from September 1, 1958, to March 31, 1959. His original exhibits reflected an 
allocation of costs to limousine rental service and to Maryland intrastate opera- 
tions. The witness made no allocation to charter and sightseeing operations be- 
cause he considered these operations as an integral part of mass transportation 
operations contemplated by the Franchise Act. We do not agree that charter 
and sightseeing operations are an integral part of mass transportation operations. 
At the request of the Commission, the witness subsequently presented exhibits 
reflecting an allocation to charter and sightseeing operations. In his exhibits he 
made no allocation to other classes of mass transportation service, namely, inter- 
state express service and Trans-Potomac service. As shown by his Exhibit No. 
18, giving effect to the adjustments and allocations heretofore referred to, net 
operating income from total operations for the future annual period at present 
fares was estimated at $459,004 and $549,028 after excluding intrastate Maryland, 
limousine service, and charter and sightseeing operations. These amounts repre- 
sent a return on gross operating revenues of 1.77 percent and 2.2 percent, re- 
spectively, a return well below the 614 percent on gross operating revenues which 
the Company claims it should have the opportunity to earn under the Franchise 
Act. 

Witness Falk for the staff of the Commission also presented testimony and 
supporting exhibits to show the estimated level of earnings for a future annual 
period at present fares. The procedure followed by this witness differed from 
that followed by the Company witness in that Falk gave consideration to the fact 
that any increase in rates could not be effective until September 1, 1958, and for 
that reason he deemed it proper to give effect to labor increases required under 
the provisions of the labor contract for a future 12-month period dating from 
September 1, 1958. This witness also gave effect to the estimated additional 
revenues to be derived from the increased fares for a full 12-month period dating 
from September 1, 1958. 

The adjustments proposed by the staff witness included one adjustment of 
major effect that was not proposed by the witness for the Company. He recom- 
mended that effective September 1, 1958, the rate of accrual for injuries and 
damages be decreased from 4.75 percent of operating revenues to 4.25 percent 
of operating revenues. In September 1955 the accural rate was increased from 
4 percent to 4.75 percent. The balance in the reserve at the end of the year 
1955 was $1,010,297. At the end of the year 1957 it had increased to $1,751,570. 
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From the evidence of record, we are of the opinion that the reserve is greater 
than necessary. Accordingly, we find that the accrual rate for injuries and 
damages should be reduced to 4.25 percent of gross revenues on and after 
September 1, 1958. This adjustment will result in an estimated reduction in 
operating expenses of $129,358 for the future 12-month period. 

The witness Falk also made allocations to limousine service and to charter 
and sightseeing operations in substantially greater amounts than the alloca- 
tions developed by the Company witness, resulting primarily from the difference 
in the treatment of advertising expenses associated with charter and sightseeing 
operations. We accept as correct the allocations made by the staff witness. As 
shown by staff Exhibit No. 22, adjusted net operating income for the future an- 
nual period from total operations amounted to $393,125, and after adjustment to 
exclude estimated deficits of $47,954 and $106,181, respectively, from limousine 
service and charter bus operations, resulted in net operating income from mass 
transportation operations at present fares of $547,260. 

In connection with the foregoing determination of net operating income, re- 
flecting, as it does, adjustments and allocations proposed by the staff of the 
Commission, we feel that it is appropriate to direct the Company’s attention 
to testimony in this record with respect to what appears to be improvident ex- 
penditures for a public service company that has been given the economic ad- 
vantage of tax exemptions, and that is seeking from the hands of Congress 
further public benefits. It is the opinion of the Commission that when the 
sarnings position of a public utility necessitates an increase in rates, that such 
position requires proof of economical management as well as provident control 
of expenditures. It appears from the record that net operating income from 
mass transportation operations at present rates for a future period, in the 
amount of $547,260, could be enhanced in some measure if the Company would 
inaugurate appropriate economies in its future operations. We do not intimate 
that there has been any mismanagement, but we do feel that reasonable economy 
in expenditures should be exercised before seeking further increase in rates or 
further public assistance. We believe that the schedule of rates which we 
are here authorizing will enable the Company, under economical management, 
to earn a reasonable rate of return for the foreseeable future. 

Without discussing further the details of the various differences in the adjust- 
ments and allocations proposed by the two witnesses, the Commission finds that 
for purposes of this proceeding, net operating income from mass transportation 
operations for the future annual period at present fares in the amount of 
$547,260 as shown by Bxhibit No. 22, affords a proper basis for estimating the 
need for an increase in revenues. 


Proposed Fare Structure 


Based on the estimated net operating income for the future annual period at 
present fares, as developed by either the Company or the staff witness, even 
when related to the purchase price of $9,893,189 heretofore discussed, it is ap- 
parent that the present fare structure is not providing the Company with a fair 
rate of return and that some increase in revenues is justified. Accordingly, we 
find that the Company is entitled to increased revenues. The need for additional 
revenues must be met, and any increase in fares to accomplish this purpose 
must be just and reasonable. 

Company Exhibit No. 19 shows the estimated net operating income for the 
future annual period at the fare structure proposed by the Company (a 20 cent 
cash fare and 10 cent school fare) is $727,703, or a return on gross operating 
revenues of 2.96 percent. 

Staff Exhibit No. 25 shows the estimated effect of the fare structure proposed 
by the Company on net operating income when related to both the purchase 
price rate base and the rate base which we have heretofore found to be proper 
in this proceeding. This exhibit also shows the estimated effect of an alternate 
fare structure proposed by the staff witness, which differs from the fare struc- 
ture proposed by the Company to the extent of retaining the weekly permit 
at a price of $1.00 plus 10 cents for each ride, instead of the present rate of 
90 cents plus 10 cents for each ride. 

This exhibit also shows that the fare structure proposed by the Company is 
estimated to produce an increase in gross revenues of $742,810 from District 
of Columbia mass transportation operations, and $791,486 from systemwide 
mass transportation operations after allowance is made for the same proportion- 
ate revenue increases for intrastate Maryland, interstate express and Trans- 
Potomac operations as is proposed for District of Columbia operations. After 
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adjusting this latter amount for the effect of income taxes and for the related 
accruals for injuries and damages at a 4.25 percent rate, net operating income 
would be increased by $327,279. Adding this amount to adjusted net operating 
income at present fares of $547,260, which we have heretofore found proper, the 
adjusted net operating income or return earned under the fare structure pro- 
posed by the Company would be $874,539. When this is related to the rate base 
of $14,167,375, which we have heretofore found to be a fair rate base for 
purposes of this proceeding, the resulting rate of return earned is found to be 
6.17 percent. 

The fare structure recommended by the staff witness, following the same 
procedure outlined above, was estimated to provide the Company with an in- 
crease in gross operating revenues of $483,365 from District of Columbia 
operations and $515,040 from systemwide operations. When adjusted for income 
taxes and accruals for injuries and damages, the increase in net operating 
income is estimated at $212,969, which, when added to the net operating income 
of $547,260 at present fares, would result in adjusted net operating income 
under this proposed fare structure of $760,229. When this amount is related 
to the purchase price of $9,893,189, it would result in a rate of return earned 
of 7.68 percent, which the witness deemed to be a reasonable rate after con- 
sideration of all of the circumstances relating to this particular transit com- 
pany. Since we have rejected the purchase price as the rate base, it is with 
some reluctance that we must reject the proposal of the staff witness to retain 
the weekly permit in the schedule of fares, because such retention, as shown 
by the exhibit, would result in a rate of return of only 5.37 percent on the rate 
base which we have found to be proper. 

We have given careful study to the proposal of the Company to increase school 
fares from 7% cents to 10 cents. This proposal, more than any other, has given 
us grave concern. The record contains no testimony to show the actual cost of 
hauling school children. We believe that a school fare equal to one-half of the 
adult fare is not unreasonable in light of conditions related to rendering this 
class of service, and in our opinion will equitably assess the additional revenue 
needs of the Company between school chiidren and other riders, The record 
shows that this position is consistent with the practices followed by regulatory 
agencies with respect to school fares in the majority of the larger cities through- 
out the country. 

We accordingly find that the fare structure proposed by the Company of a 
20-cent cash fare and a 10-cent school fare, which is estimated to provide a rate 
of return of 6.17 percent on the rate base of $14,167,375, save for one modification 
discussed hereinafter which does not affect the amount of estimated revenues 
to be derived from the higher fares, will represent a proper balancing of investor 
and customer interests, and is just and reasonable. 

The record in this proceeding shows that the Company witness was questioned 
by staff Counsel with respect to the probable desirable effects of continuing 
the use of the token, even though the single token fare would be the same as the 
eash fare, or 20 cents, with tokens to be sold in units of 5 for $1.00, as a matter 
of convenience to the customer and more particularly as a means of speeding up 
operations. The witness for the Company, while not agreeing that the continued 
use of tokens was desirable, did recognize that there were possible advantages to 
be gained from the standpoint of speeding up operations. The use of tokens is 
a convenient medium of fare payment. When sold in lots they speed the loading 
of vehicles and thus improve service. In addition, the purchase of tokens in 
lots by Federal and District agencies and by commercial organizations consti- 
tutes a convenient method of accounting for the cost of transportation of em- 
ployee personnel. We believe that the continuance of the sale of tokens in lots 
of 5 for $1.00 is a reasonable part of the rate structure and serves a public con- 
venience. Accordingly we find that this modification should be made in the fare 
structure proposed by the Company for a trial period of approximately four 
months through December 31, 1958, to determine the extent of the continued use 
of tokens by the public and the estimated resulting benefits from the standpoint 
of speeding up the operation. 


Conclusions 

After full consideration of the record in this proceeding, and the foregoing 
findings, the Commission concludes: 

1. A rate base of $14,167,375 is reasonable and proper in this proceeding for 


use in fixing rates for mass transportation of passengers for hire on a system- 
wide basis. 
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2. The rate of accrual for injuries and damages on and after September 1, 
1958, should be decreased from 4.75 percent to 4.25 percent of gross operating 
revenues until otherwise ordered by this Commission. 

8. The allocation of revenues and expenses to limousine service and te charter 
and sightseeing operations, including government contract work, adopted by 
the staff of the Commission in Exhibit No. 22 in this proceeding, results in a 
reasonable basis for determining the net profits or losses from these special 
bus operations. The losses from these operations shown by Exhibit No. 22 are 
properly excluded from net operating income from total operations in order that 
the regular mass transportation operations will not be burdened with losses 
from these special bus operations. 

4. The Company should be directed to continue making direct allocations in 
its records, by the use of subaccounts or job sheets, for those expenses relating 
to special bus operations that lend themselves to direct allocation, following 
generally the procedure for direct allocation of labor costs and traffic promotion 
expenses as in the past. 

5. Estimated net operating income at present fares for the future annual 
period of $547,260 is not sufficient to provide the Company with a fair rate of 
return on the rate base set forth in paragraph 1 above, and accordingly, the 
present schedule of fares should be abandoned. 

6. The fare schedule proposed by the Company of a 20- cent eash fare and a 
10-cent school fare, modified to include a token fare of 20 cents with tokens to 
be sold in units of 5 for $1.00, for an experimental period of four months, is 
just and reasonable, will equitably assess the additional revenue needs to the 
various segments of the riding public, and will provide the Company with an 
estimated return of $874,539, or a rate of return of 6.17 percent on the rate base 
of $14,167,375. 

7. A rate of return of 6.17 percent on a rate base of $14,167,375, when con- 
sideration is given to all of the circumstances applicable to this particular 
transit company, is fair and reasonable and represents a proper balancing of 
investor and customer interests. 


ORDER 


Upon consideration of the application of D.C. Transit System, Inc., for 
authority to increase its existing rates of fare for mass transportation of pas- 
sengers within the District of Columbia, filed on May 2, 1958, and it appearing 
that public hearings have been duly held pursuant to notic e, and that the Com- 
mission has been duly informed with respect to the matters involved in said 
application, and that the matter is now ready for decision based on full and 
eareful consideration of all of the evidence of record and the findings 


and 
conclusions hereinabove set forth: 


Now THEREFORE IT IS ORDERED: 

Section 1. That effective on and after 4:00 a.m., Sunday, August 31, 1958, 
the present schedule of fares for D.C. Transit System, Inc., for transportation of 
passengers within the District of Columbia is hereby cancelled, and that the said 
Company is hereby authorized to charge the following rates of fare for trans- 
portation of passengers within the District of Columbia on its street cars and 
buses 

Cash fare—20 cents. 

Token fare—20 cents, to be sold in units of 5 for $1.00. 

School fare—10 cents, with tickets to be sold in units of 10 for $1.00 or 
20 for $2.00. 

Section 2. T hat the sale of tokens as provided for in Section 1 hereof shall con- 
tinue in effect for an experimental period through December 31, 1958, or for 
such other period as the Commission shall prescribe by order. The Commission re- 
tains jurisdiction of this proceeding for such action as experience with the sale 
of tokens indicates. 

Section 3. That on and after September 1, 1958, accruals for injuries and 
damages shall be made at the rate of 4.25 percent of operating revenues until 
otherwise ordered by the Commission. 

Section 4. That the Company shall continue to make direct allocation in its 
records, by use of subaccounts or job sheets, of revenues and expenses related 
to limousine service, and to charter and sightseeing operations, including govern- 
ment contracts, to the extent that such revenues and expenses lend themselves 
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to direct allocations, employing the same allocation procedures followed in the 
past, unless otherwise directed by the Commission. 
By the Commission : 
JESSIE W. BARRON, 
Acting Erecutive Secretary. 


A true copy: 
— ——, Chief Clerk. 


Mr. Hayes. There is just one thing, Mr. Chairman, which I would 
like to have written into the record because I think it rather fairly 
expresses what the position of our Commission is. Our chief ac- 
countant through Commissioner Kertz was called upon to make a 
report recently and that report has been made to one of the Members 
of the House of Representatives. I think it perhaps would be well for 
me to read to you what our chief accountant has said with respect to 
his opinion as to a way of meeting the situation because I am satisfied 
that our Commission does embrace this as being its opinion as well. 

Mr. Falk in the communication addressed to Commissioner Kertz 


has said this: 

If I understood Mr. Chalk’s testimony correctly, he desires to eliminate any un- 
fair tax advantage on his charter and sightseeing operations. 

Now I might interrupt myself, sir, to say that in an appearance 
before our Commission Mr. Chalk took the position with us that he 
was agreeable that as far as the charter and sightseeing were con- 
cerned, excluding Government contracts, that they would be charged 
the motor vehicle tax so as to in some sense meet what was the com- 
plaint as made by his competitors. I interrupt myself to say that 
because there is reference made to an agreement as far as this opinion 


is concerned. 

Mr. Falk says: 

In my opinion, this can be accomplished either by a binding agreement on the 
part of the company or by legislation to provide that the company will pay the 
motor vehicle fuel tax on its charter and sightseeing operations, including Gov- 
ernment contract work, and in addition that any loss from charter and sight- 
seeing operations will be excluded from the calculation of the liability for motor 
vehicle fuel taxes as is presently done with respect to limousine operations. 
This should go a long way toward eliminating complaints by other parties that 
D.C. Transit possesses an unfair competitive position with respect to its charter 
and sightseeing operations by reason of the provisions of section 9 of the Fran- 
chise Act. 

I call your attention, Mr. Chairman, to the fact that Mr. Falk makes 
the suggestion that this be by a binding agreement. because of the 
fact, as I have indicated to you, sir, what has happened now is Mr. 
Chalk voluntarily said, “That I will agree with. That shall be done.” 
That is the reference made to the question of a binding agreement. 

As far as my presentation is concerned, except to make myself 
available to you for such questions that you might see fit to ask, that 
is all I desire to say because I think that our eae as I say, is 
perhaps will set forth in our communication of March 2 

Senator Morse. Mr. Commissioner, what taxes do the other charter 
and sightseeing companies pay that D.C. Transit does not pay ? 

Mr. Hayes. All of the usual taxes, and D.C. Transit is exempted 
under section 9 in accordance with what has just been read to you 
under sections 8 and 9. Under the Franchise Act there are certain 
exemptions allowed to D.C. Transit. These are all paid by other com- 


peting companies. 
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Mr. Morse. Your testimony is that the only taxes that D.C. Transit 
Co. does not pay that its competitors in the sightseeing business must 
pay are those taxes listed in Public Law 757, ‘sections 8 and 9? 

Mr. Hayes. That is correct, Mr. Chairman. 

Senator Morse. Do any of your colleagues wish to make a state- 
ment before I ask any questions that I may have? 

Mr. Kerrz. Mr. Chairman, I would like to add these few. com- 
ments to Commissioner Hayes’ testimony. We on the Commission 
are primarily concerned with a healthy transit operation under pri- 

‘ate ownership. I may say that at the present time we have such a 
reasonably healthy operation at fair rates to the transit rates and on 
a fair return to the investors. I am greatly concerned over anything 
which conceivably might result in a deprivation of income to D.C. 
Transit which in turn “might give rise to the necessity for increase in 
the present rate structure. I feel that by depriving Transit of its 
opportunity to utilize its assets, its equipment, and its personnel, as 
contemplated by the present bill, it would impair its total operation. 
It seems to me that historically all transit companies engage in charter 
and sightseeing operations. Isee no reason why this p: rticular transit 
company should be deprived of that same 1 right. 

I believe that if it is permitted to continue to utilize its equipment 
and personnel that we can obtain in some measure a maximum utiliza- 
tion of its equipment and personnel, I think it redounds to the riding 
public and to the people of the District of Columbia in the final 
analysis. 

Now, the opinion which we have placed in the record indicates that 
we are opposed to this particular bill. We did set forth three reasons 
in support of our reasons. First, of course, was the fact that the 
franchise presently authorizes this type of operation. A second rea- 
son was that this company, D.C. Transit, possesses certificates of 
public convenience and necessity from the Interstate Commerce Com- 
mission. Under section 207(c) of that act it is permitted as are its 
competitors to possess such certificate to engage in what is termed 
incidental operating rights such as charter, spec ial charter, and sight- 
seeing service. The third reason is one I hav > already touched | on, 
namely, the maximum utilization of its equipment and personnel. 

As you know very well, from your knowledge of the District of 
Columbia, we have here an unusual situation, not necessarily peculiar 
to the District. We ‘en the peak morning and we have the peak 
evening service when a great deal of equipment and a great many 
drivers must be utilized to provide the transportation w hich this city 
needs. In between that morning peak and the evening peak, we have 
a rest period when a great many vehicles and a great many drivers 
are not being used, but by reason of their union contracts, and so 
forth, they are obliged to pay them nevertheless. In other words, 
the maintenance of the vehicles goes on and depreciation goes on. J 
feel that by permitting it to continue to operate in sightseeing and 
charter service that it will in some measure recoup the slow period. 
In other words, add to the income of the company and have a maximum 
utilization so far as it is possible. 

A remedy we don’t believe rests with this bill, S. 304. There is un- 
questionably some inequity in permitting Transit to have a tax ad- 
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vantage which its competitors in the sightseeing and transit fields do 
not have. 

We feel that perhaps the answer can be found in either giving, 
as the House has already done, the competitors some tax benefits, or 
perhaps by amending voluntarily with the company with its consent 
or otherwise—if it rests within the power of Congress to amend this 
contract ex parte, to eliminate from the tax benefit provisions of the 
Franchise Act those activities which come within a category which 
cannot be properly classified as mass transportation. 

Now, we know throughout the country the various States, counties, 
and cities are giving other transit companies today everything. 
There is a new act or a new ordinance passed giving these transit 
companies tax advantages because we need transit. So, therefore, they 
are cutting their taxes, in some instances completely and in other 
instances 50 percent and so on. 

Now, if there is to be a remedy for this situation which we recognize 
and which we are in sympathy with, we feel that the better procedure 
would be to eliminate from sections 8 and 9, however that may be 
done, the tax advantages which presently accrue to charter and sight- 
seeing operations and other businesses in which there is a competitive 
field and no presence of monopoly such as we have in mass trans- 
portation. 

In that regard, I may say that in response to a personal request from 
Representative Williams, who is chairman of the subcommittee on 
the House side hearing the counterpart bills, I did address a com- 
munication to him and suggested that xerhaps a remedy would be 
by either amending section 6, which is the special charter and sight- 
seeing provision, by excluding that from the operations of sections 
8 and 9—that was the lesser of the two, less effective of the two—or 
by amending sections 8 and 9, which advocated to exclude not only 
charter, sightseeing, limousine, but all other competitive enterprises 
from the tax benefits provided in sections 8 and 9. 

Senator Morse. Let me talk about that for a moment. 

First you say you grant benefits to competitors as the House has 
done. The House has not taken any action in legislation, has it? 

Mr. Kerrz. The House has reported out a bill. 

Senator Morse. Has reported out a bill? 

Mr. Kerrz. Yes, sir. 

Senator Morse. Which does what? 

Mr. Kerrz. Which would give the competitors in the sightseeing 
and the charter field the same tax benefits as D.C. Transit now enjoys. 

Senator Morse. This is the first time that bill has been called to my 
attention. Offhand, it raises two questions in my mind. We have 
enough trouble, it seems to me, on the Senate District of Columbia 
Committee trying to get good legislation through for the District of 
Columbia to get a fair increase in the Federal appropriations for the 
District of Columbia without creating more exemptions, more tax 
exemptions for competitive enterprise, in the District of Columbia, 
particularly when we are met every time with the charge, as it 
were, on the floor of the Senate, as it was just the other day, that 
the taxes in the District of Columbia already are not as high as they 
ought to be. 

If I were running a men’s clothing store in the District of Columbia, 
and picked up the paper some morning and found that sightseeing 
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companies in the District of Columbia were being given tax exemp- 
tions, I would have the feeling that I was being discriminated against 
as a taxpayer. Sightseeing is private enterprise. I know of no 
reason why a sightseeing company should not pay taxes hypotheti- 
rally where a men’s clothing store should pay them. 

Mr. Kerrz. It is a question whether it is imbued with public interest, 
such as mass transit. 

Senator Morse. Sightseeing ? 

Mr. Kerrz. Yes. 

Senator Morsr. I will take judicial notice that it is not imbued any 
more with public interest than the clothing store in my hypothetical 
instance. ‘The fact is, as I said on the floor of the Senate the other 
day, I am greatly concerned about the development of psychology in 
the United States which seems to approve of tax evasion. I know of 
no better way to destroy a democratic form of government than 
to develop an attitude so prevalent in some foreign countries, particu- 
larly France and Italy, and in some of the countries to the south of 
us, that taxes are to be paid only by those who aren’t smart enough 
to evade them. This is just my first impression, but I have dem- 
onstrated time and time again that my mind changes when you give 
me facts that can support a change. My first impression is, “No 
sale,” on a proposal that 1f D.C. Transit be exempt from taxes under 
the law on sightseeing operations then all the sightseeing companies 
should be exempt. I don’t buy it. That is the first pomt I wanted 
to raise in the testimony. 

The second point I want to raise goes to the point made by Senator 
O’Mahoney. If I understand him correctly, he said that it was his 
understanding that up to now sightseeing operations of the D.C. 
Transit System are conducted at a loss. If that is true, are those 
losses figured by your Commission when you pass judgment on the 
issue of rates to be charged for mass transportation ? 

Mr. Kerrz. Definitely not; they are excluded. However, they are 
included in making the computations to determine the liability for 
gasoline tax under section 9 because the statute, as we interpret it, 
so requires It. 

Now there is another area of possible amendment, but as far as the 
rates are concerned, the transit riders do not pay for any losses 
suffered by D.C. Transit in any of its so-called incidental or sideline 
activities. 

Senator Morse. Senator O’Mahoney testified that the transit com- 
pany came before the Commission on a request for division of stock 
and that your Commission denied the request, and then the company 
formed a new Delaware corporation using the same title and then 
took its request under the new corporate articles to the Securities and 
Exchange Commission. 

Apparently, because they had broadened the scope, they were able 
to obtain a favorable ruling on the same objective that they had in 
mind when the District corporation came before your Commission. 

Do you have any comment on that ? 

Mr. Kerrz. Yes; I can explain, and I am glad of the opportunity 
to perhaps correct the record in that respect. Transit did file an 
application with our Commission for authority to split its stock. 
Our staff, during the course of the hearings held on that application, 
opposed the plan. The Commission never acted on that application 
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because of the reason that prior to our reaching a decision or pro- 
mulgating an opinion and order, the transit company withdrew its 
application before our Commission. 

Now unless there is some confusion in your mind between the D.C. 
Transit of Delaware and the D.C. Transit of the District of Col- 
umbia, D.C. Transit of Delaware was a new name for a former cor- 
poration, the TCA Investing Corp. TCA Investing Corp. was the 
sole stockholder of D.C. Transit. It merely changed its name to 
D.C. Transit, Inc., of Delaware, and, as such, it is still the stock- 
holder of D.C. Transit of the District of Columbia. What D.C. 
Transit of Delaware did under their Delaware charter, they pro- 
ceeded to make the split of its own stock, not of the Transit Company 
stock, as such, and they went to the SEC and registered their state- 
ment and filed their prospectus, et cetera, and received the approval 
of the SEC to make that capital reorganization. That’s the Del- 
aware corporation which was the TCA Investing Corp. In other 
words, the owner of the D.C. Transit, District of Columbia, stock 
split its stock and recapitalized so that it now has a million shares 
instead of the origina] stock which it was authorized to issue under 
its capitalization. 

Senator Morse. Thank you very much. Those are the only ques- 
tions I have. 

Is there anything further, gentlemen ? 

Counsel for the committee thinks I ought to ask this question for 
the record, and [ am glad to do it. 

Do PUC records show whether D.C. Transit operates as a charter 
and sightseeing service at a profit or ata loss / 

Mr. Hayes. Mr. Falk is our accountant. 

Mr. Fax. The records themselves do not show that. There are 
only two categories of expenses that are separately classified as be- 
tween charter and their regular operations. That is the operators’ 
wages, and in their job records they keep track of the advertising ex- 
pense between charter and sightseeing. The determination of the loss 
on the charter and sightseeing operations was made by allocations in 
the rate proceeding referred to and the order. which Commissioner 
Hayes put into the record. That allocation was made for ratemaking 
purposes. The records themselves do not carry that information. 

Senator Morse. Does the PUC at the present time regulate all 
sightseeing charter services in the District of Columbia? 

Mr. Faux. No, sir; we do not regulate the rates of charter and sight- 
seeing companies. We have requested that the various sightseeing 
companies file their schedule of rates with the Commission, but as 
yet we have taken no action to regulate those rates. 

Senator Morse. Do you have any authority to require that ? 

Mr. Faux. I would rather have counsel answer that, sir. 

Mr. Kerrz. What was the question ? 

Mr. Hayes. The question was whether we have any authority. 

Senator Morse. Do you have the authority to require that the sight- 
seeing companies file any rates? 

Mr. Kerrz. We contend that we do. In fact, Mr. Chairman, last 
January we required all of the sightseeing and charter operations in 
the District of Columbia to file with us their schedules of tariffs and 
rates and schedules and charges. It is quite a mass, if you are familiar 
with tariffs in the motor carrier field, and we are presently studying 
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those tariffs and schedules. At the conclusion of our study we may 
decide to proceed further with the regulation of rates, but up to the 
present time we have not attempted it. Our Commission has never 
attempted to regulate the rates of charter and sightseeing companies. 

Senator Morse. Do you, as a Commission, take the position that 
under existing law you would have the authority to regulate the rates 
of all sightseeing and charter services in the District of Columbia 
if you wished to exercise it? 

Mr. Kerrz. That is our position. 

Senator Morsr. Anything more, Mr. Counsel ? 

Mr. Kerrz. Mr. Chairman, before I conclude, I referred to a letter 
in my statement which was addressed to Congressman John Williams. 

Senator Morse. We will be glad to incorporate it as part of your 


statement. 

Mr. Kerrz. Fine. 

Senator Morsr. The letter from Mr. Kertz to Congressman 
Williams will be incorporated in the record. 

(The letter referred to follows:) 
PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA, 
May 25, 1959. 
Hon. JOHN BELL WLLIAMS, 
U.S. louse of Representatives, 
Washington, D.C. 

My DrEAR CONGRESSMAN: Reference is made to our brief conversation on May 
20, 1959, at the close of the hearing on H.R. 2316, in regard to the possible methods 
by which the tax exemption provisions of the D.C. Transit System franchise 
(Public Law 757) could be clarified. I am taking the liberty of conveying to you 
my thoughts on the subject. 

During the course of the hearing before your subcommittee it was suggested 
that the economic advantages enjoyed by D.C. Transit System resulting from tax 
exemptions provided in its franchise could be eliminated by amending section 6 
of the Franchise Act. I agree that section 6 could be amended so as to exclude 
“special charter or sightseeing services” from the tax benefits provided for in 
sections 8 and 9. This could be done by adding the following provision, or lan- 
guage of similar import, after the last word in the present section 6: 

“Provided, That the provisions of section 8 of this part exempting the corpora- 
tion from certain taxes and the provisions of section 9 of this part providing 
relief from liability for motor vehicle fuel taxes, shall not be applicable to special 
charter or sightseeing services authorized by this section.” 

The above suggested amendment would, without doubt, exclude special charter 
or sightseeing services but it would not exclude limousine, contract, or other 
special and competitive services such as helicopter and airport service. I believe 
that if the Franchise Act is to be amended the amendment should be made to 
sections 8 and 9. 

I suggest for your consideration that section 8 be amended by adding a new 
paragraph (c) as follows: 

“(c) The provisions of subsections (a) and (b) of this section shall not apply 
to limousine, charter, sightseeing, contract, or other special and competitive serv- 
ices performed by the corporation.” 

I suggest that section 9 be amended by adding a new paragraph (h) as follows: 

“(h) The provisions of subsections (a), (b), and (c) of this section shall not 
apply to limousine, charter, sightseeing, contract or other special and competitive 
services performed by the corporation.” , 

I believe the suggested amendments to sections 8 and 9 would carry out the 
congressional intent (as voiced by some) that the tax benefits conferred by the 
franchise were applicable only to mass transportation as such. 

The foregoing expresses my personal views and are not necessarily the views 
of the Public Utilities Commission. 

Sincerely yours, 
HAROLD A. Kertz, Commissioner. 
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Mr. Kerrz. Also, Mr. Hayes read in part from a memorandum pre- 


pores by our chief accountant which was furnished a member of the 
ouse committee. 


I think it would be helpful for your committee if it was incorpo- 
rated in the record. 


Senator Morsr. The memorandum mentioned by the witness will 
be incorporated in the record at this point. 
(The memorandum referred to follows:) 


PusLic UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 


JUNE 5, 1959. 
Hon. TorBpert H. MACDONALD, 
House Office Building, 
Washington, D.C. 


DEAR CONGRESSMAN MACDONALD: Following our brief conversation at the close 
of the hearing on Wednesday, June 3, 1959, I requested our chief accountant, 
Mr. J. W. Falk, to furnish me with a memorandum on the question as to 
whether or not the provisions of section 9 of the Franchise Act affords D.C. 
Transit System, Inc., an unfair advantage over its competitiors in charter and 
sightseeing operations. 

I have now received from Mr. Falk and enclose for your information a mem- 
orandum which, I believe, will throw some light on the question which you 
posed to me and to others appearing before your subcommittee. 

If I can be of further service to you in this matter, please do not hesitate to 
call on me. 

Sincerely yours, 
Haroip A. Kertz, Commissioner. 


PuBLIC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 


Memorandum to: Commissioner Harold A. Kertz. 
From: J. W. Falk, chief accountant. 
Re H.R. 2316. 


In the hearings before the subcommittee of the House Interstate and Foreign 
Commerce Committee on H.R. 2316, the question has been raised on a number 
of occasions as to whether or not the provisions of section 9 of the Franchise 
Act with respect to relief from motor vehicle fuel taxes affords D.C. Transit 
System, Inc., an unfair advantage over its competitors in charter and sightseeing 
operations. 

The facts with respect to the determination of the liability of D.C. Transit 
for motor vehicle fuel taxes for the 12 months ended August 31, 1958, are fully 
set forth in the Commission’s findings and certification issued under date of 
November 13, 1958, which have previously been submitted for inclusion in the 
record. 

Based on an opinion rendered by the Corporation Counsel of the District of 
Columbia, it has been held that the company’s limousine rental operation is 
not a type of transportation service contemplated by the franchise and there- 
fore is not subject to the exemption from motor vehicle fuel taxes provided for 
under section 9 of the Franchise Act. Under another ruling, it has been held 
that the provisions of section 9 of the Franchise Act do apply to the company’s 
charter and sightseeing operations. 

Giving effect to these opinions by the Corporation Counsel, the determina- 
tion of the company’s liability for motor vehicle fuel taxes for the 12 months 
ended August 31, 1958, reflects the elimination, from such determination of the 
estimated loss on limousine operations of $37,214, and the company was held 
to be liable for motor vehicle fuel taxes on limousine operations for the 12-month 
period in the amount of $1,066.98. This amount has subsequently been paid. The 
investment in property devoted to limousine rental service in the amount of $124,- 
131 was also eliminated from the rate base used for determining the liability for 
motor vehicle fuel taxes. 

No similar adjustment was made, however, to exclude the losses on charter 
and sightseeing operations, or to treat charter and sightseeing operations for 
purposes of motor fuel tax determination any differently than mass transpor- 
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tation operations. In the rate proceeding covered by Commission Order No. 
4480, dated August 28, 1958, it was estimated that the company’s net loss on its 
charter and sightseeing operations, including Government contract work, 
amounted to $106,181 based on operations for the 12 months ended March 31, 
1958. No similar determination was made of the estimated loss on charter and 
sightseeing operations for the 12 months ended August 31, 1958, but for purposes 
of this memorandum it will be assumed that during this latter period the net 
loss also amounted to $106,181. 

It is pointed cut that in the rate proceeding referred to above, the company 
voluntarily agreed to assume the liability for motor vehicle fuel taxes on its 
charter and sightseeing operations, excluding Government contract operations, 
from and after July 1, 1958. The company stated at the time that this action 
was taken to meet the charges of its competitors that D.C. Transit System, Inc., 
enjoyed an unfair tax advantage. As a result the company was assessed with 
motor vehicle fuel taxes for the 2 months of July and August 1958 in the amount 
of $827.04, which amount has been subsequently paid. I have estimated that the 
fuel tax on charier and sightseeing operations for the 12 months ended August 
31, 1959, will be approximately $7,000. Also, if the same agreement were to be 
made with respect to Government contract operations, the estimated amount of 
tax involved would approximate an additional $5,300. I doubt if the tax related 
to limousine operations will vary much from the amount of $1,066.98 paid for the 
12 months ended August 31, 1958. 

The total estimated motor vehicle fuel tax for the 12 months ended August 31, 
1958, amounted to $363,029.16. The company paid $1,894.02 as referred to above, 
leaving a balance of $361,135.14 subject to the exemption provided for under 
section 9 of the Franchise Act. After adjustment for the estimated effect of in- 
come taxes at 54.31 percent, or $196,132.49, the effect on net operating income 
resulting from the exemption from motor fuel taxes amounted to $165,002.65. 
Based on the facts summarized below, it was determined that the company was 
entitled to exemption for the full amount of motor vehicle fuel taxes under the 
provisions of section 9 of the Franchise Act. 


Allowed return of 614 percent on the average investment in rate base 
property of $12,360,915 $803, 459 
Actual return earned after including as an operating expense the full 
liability for motor vehicle fuel taxes, except taxes related to limou- 
a tt eek acd doe teams eae plipieepeneep inosine 514, 685 


Deficiency in actual return under the allowed return____-_-__--__ 288, T74 


Since the actual return earned of $514,685 is subject to adjustment to give 
effect to the exemption from motor vehicle fuel taxes, it would be increased by 
$165,003 or to $679,688. Thus it can be seen that even after providing for full 
exemption from the payment of motor vehicle fuel taxes, the actual return of 
the company fell below the allowed rate of return by $123,771 ($808,459—$679,- 
688). 

It has been stated on the record by witnesses for the company that relief from 
motor vehicle fuel taxes for the 12 months ended August 31, 1958, did not permit 
the company to absorb its losses on charter and sightseeing operations. This 
statement is correct for that 12-month period. Based on the assumption that the 
losses for the 12 months ended August 31, 1958, were in the same amount as for 
the 12 months ended March 31, 1958, or $106,181 as heretofore referred to, even 
the exclusion of this loss would have increased the company’s actual return 
earned to only $785,869 ($679,688+-$106,181) or $17,590 less than the allowed 
return of $803,459, and accordingly the company would still have been entitled 
to full exemption from motor fuel taxes. 

However, based on certain assumptions made for purposes of illustration only, 
it can be demonstrated that under different circumstances the company might 
well be able to absorb losses on its charter and sightseeing operations through 
the relief from motor vehicle fuel taxes provided for in section 9 of the Fran- 
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chise Act. The assumptions which I have made for purposes of illustration only 
are as follows: 


1. Allowed return at 6% percent of the rate base__________________-_ $850, 000 
2. Actual return earned without adjustment to exclude an estimated 
net loss on charter and sightseeing operations, and prior to adjust- 
ment to include as a charge against operations the motor vehicle 
fuel taxes as required by sec. 9 of the Franchise Act__-----_~~~- 962, 000 
8. Dstimated reduction in actual return earned as a result of includ- 
ing as a charge against operations the full amount of motor ve- 
hicle fuel taxes ($360,00045 percent to adjust for the effect 
I cai adits pire iin erin 162, 000 
4. Estimated net loss on charter and sightseeing operations________--_ 50, 000 
Based on the foregoing assumptions, the calculation of the liability for motor 
vehicle fuel taxes under present procedures would be as follows: 
Allowed return at 614 percent___- Noro py AC a a td ae nel $850, 000 
Actual return earned after including as a charge against operations 
the full amount of motor vehicle fuel taxes ($962,000 minus 


dae ht icaretemvenrcn Saleh rts ne err avi catia Go, GRU 
Deficiency in the actual return earned under the allowed return_____ 50, 000 
Exemption from motor vehicle fuel taxes necessary to bring the actual 

return up to the allowed return ($50,000 divided by 45 percent) _____ 337, 204 


Thus the company would be entitled to exemption from motor vehicle fuel 
taxes in the amount of $111,111 and would be required to pay to the District 
of Columbia government the difference between the full amount of motor 
vehicle fuel taxes of $360,000 and $111,111 or $248,889. 

If on the other hand the estimated net loss of $50,000 on charter and sight- 
seeing operations had been excluded from the computations as is done with 
respect to limousine operations and as is done for ratemaking purposes, then 
the calculation would have been as follows: 

PI PERRIN OR Sa UR nn eseeeeceenmnmnmren, QO UE 
Actual return earned after adjustment to include the full amount of 

motor vehicle fuel taxes and after adjustment to exclude the esti- 

mated loss on charter and sightseeing operations ($962,000 minus 

Ne on aca massoerceee pr areasunoas seacoast ssi 850, 000 


Thus the company would be liable on this basis for the full amount of motor 
vehicle fuel taxes of $360,000 instead of $248,889 referred to in the prior calcula- 
tion, since the actual return earned after including ds an operating expense the 
full amount of the motor vehicle fuel taxes is equal to the allowed return of 
614 percent as provided for in section 9 of the Franchise Act. 

Accordingly, based on the assumptions made, it can be seen that under the 
first calculation the company would be able to absorb the $50,000 loss on its 
charter and sightseeing operations through exemption from the payment of 
motor vehicle fuel taxes in the amount of $111,111, and still earn the allowed 
return of 6% percent on the rate base. Under the latter calculation, however, 
the company would be liable for the full amount of the motor vehicle fuel tax, 
and its loss on charter and sightseeing operations would not be subsidized by 
the taxpayers of the District of Columbia through the exemption from motor 
vehicle fuel taxes, which I believe is the principal complaint of the company’s 
competitors. 

If I understood Mr. Chalk’s testimony correctly, he desires to eliminate any 
unfair tax advantage on his charter and sightseeing operations. In my opinion 
this can be accomplished either by a binding agreement on the part of the 
company or by legislation to provide that the company will pay the motor 
vehicle fuel tax on its charter and sightseeing operations, including Government 
contract work, and in addition that any loss from charter and sightseeing 
operations will be excluded from the calculation of the liability for motor vehicle 
fuel taxes as is presently done with respect to limousine operations. This 
should go a long way toward eliminating complaints by other parties that D.C. 
Transit possesses an unfair competitive position with respect to its charter 
and sightseeing operations by reason of the provisions of section 9 of the 
Franchise Act. 

JUNE 5, 1959. 


rh 


Vv 


a 


ae ae) 


Ss 


REGULATION OF D.C. TRANSIT SYSTEM, INC.—1959 69 


Senator Morse. Anything else, gentlemen? Thank you. 

Our next witness will be Mr. Elkins, ¢ general counsel, Eastern Grey- 
hound Lines. 

May I say to all the witnesses that Mr. Elkins is from Cleveland 
and his schedule for the day is one that in order to accommodate him 
I have decided to put him on earlier this morning. 

Mr. Evxins. Lam very grateful. 

Senator Morse. Proceed in your own way, sir. 


STATEMENT OF BARRETT ELKINS, GENERAL COUNSEL, EASTERN 
GREYHOUND LINES 


Mr. Exxiys. Mr. Chairman, I am general attorney for Eastern 
Grey hound Lines, a division of the Grey yhound Cor p. This eastern di- 
vision operates motor buses in interstate and foreign commerce in an 
area between Mississippi, the Mississippi River, and the Atlantic sea 
board north of Norfolk and to the north as far as Calais, Maine. 

Our particular interest in this problem of the D.C. Transit Co. re- 
lates to the attempted entry of D.C. Transit into the intercity motor 
bus field. 

To our great surprise, a few months ago the D.C. Transit Co. filed 
an application with the Interstate Commerce Commission to operate 
limousines between the District of Columbia and New York City, 
which proposal is in direct competition with the Greyhound lines 
operating between Washington and New York, and the Trailways 
system also serving that area, the railroads, and the airlines, 

Now, needless to say, such an application was shocking, because in 
our wildest imagination we never believed that Congress intended to 
authorize mass transportation company in the District to engage its 
apital and its efforts in intercity regular route service. 

To be sure, section 6 does refer to special charter or sightseeing serv- 
ices, but nowhere in section 6 is there any authority for the D.C. 
Transit System to engage in regular route over-the-road service. 

Should this application be granted by the Interstate Commerce 
Commission, we shall be very “seriously damaged, both Greyhound 
and Trailways. 

What next? After Washington to New York, perhaps, Washing- 
ton to Miami or Washington to Chicago. 

I think that curbs should immedi: itely be placed upon the activities 
of the D.C. Transit Co. by Congress, which would specifically define 
what it can and cannot do. 

There has been a great deal of discussion here about these special 
tax benefits for D.C. Transit Co. 

Iam going to draw upon my experience which goes back to my days 
as a high school boy in 1918. Now, while I now live in Cleveland, ‘ 
want it to be known I have always lived in Boston until about a year 
ago and I was brought up in the sightseeing business as a guide while 
I was attending school and I have a great deal of affection for the 
sightseeing business because without the earnings from that business 
I probably would not be here addressing this dist inguished committee 
this morning. 

A mass transport ation company, leaving aside D.C. Transit a mass 
transportation in any city engaging in any outside business is very 
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chise Act. The assumptions which I have made for purposes of illustration only 
are as follows 


1. Allowed return at 6% percent of the rate base____________________ $850, 000 
2. Actual return earned without adjustment to exclude an estimated 
net loss on charter and sightseeing operations, and prior to adjust- 
ment to include as a charge against operations the motor vehicle 
fuel taxes as required by sec. 9 of the Franchise Act___--_____~ 962, 000 
3. Estimated reduction in actual return earned as a result of includ- 
ing as a charge against operations the full amount of motor ve- 
hicle fuel taxes ($360,00045 percent to adjust for the effect 
Nee oi sehe da eoniginianni cosmic ip abaoueie 162, 000 
4. Estimated net loss on charter and sightseeing operations_________-_ 50, 000 
Based on the foregoing assumptions, the calculation of the liability for motor 
vehicle fuel taxes under present procedures would be as follows: 
Allowed return at 6% percent_ ea Ee Era een eaceme esc Cees ipes ___--. $850, 000 
Actual return earned after inc ‘Juding as a charge against operations 
the full amount of motor vehicle fuel taxes ($962,000 minus 


ee cere comnanai eden i tadinwicw. |e, ee 
Deficiency in the actual return earned under the allowed return____~_ 50, 000 
Exemption from motor vehicle fuel taxes necessary to bring the actual 

return up to the allowed return ($50,000 divided by 45 percent) —_-__ 111,111 


Thus the company would be entitled to exemption from motor vehicle fuel 
taxes in the amount of $111,111 and would be required to pay to the District 
of Columbia government the difference between the full amount of motor 
vehicle fuel taxes of $360,000 and $111,111 or $248,889. 

If on the other hand the estimated net loss of $50,000 on charter and sight- 
seeing operations had been excluded from the computations as is done with 
respect to limousine operations and as is done for ratemaking purposes, then 
the calculation would have been as follows: 

Allowed return at 6% percent___--_---_-- : eee 6s 
Actual return earned after adjus ‘tment to inclu de the full amount of 

motor vehicle fuel taxes and after adjustment to exclude the esti- 

mated loss on charter and sightseeing operations ($962,000 minus 

Enya RD on eee : —amwae OU, Oe 


Thus the company would be liable on this basis a the full amount of motor 
vehicle fuel taxes of $360,000 instead of $248,889 referred to in the prior calcula- 
tion, since the actual return earned after including ds an operating expense the 
full amount of the motor vehicle fuel taxes is equal to the allowed return of 
614 percent as provided for in section 9 of the Franchise Act. 

Accordingly, based on the assumptions made, it can be seen that under the 
first calculation the company would be able to absorb the $50,000 loss on its 
charter and sightseeing operations through exemption from the payment of 
motor vehicle fuel taxes in the amount of $111,111, and still earn the allowed 
return of 6% percent on the rate base. Under the latter calculation, however, 
the company would be liable for the full amount of the motor vehicle fuel tax, 
and its loss on charter and sightseeing operations would not be subsidized by 
the taxpayers of the District of Columbia through the exemption from motor 
vehicle fuel taxes, which I believe is the principal complaint of the company’s 
competitors. 

If I understood Mr. Chalk’s testimony correctly, he desires to eliminate any 
unfair tax advantage on his charter and sightseeing operations. In my opinion 
this can be accomplished either by a binding agreement on the part of the 
company or by legislation to provide that the company will pay the motor 
vehicle fuel tax on its charter and sightseeing operations, including Government 
contract work, and in addition that any loss from charter and sightseeing 
operations will be excluded from the calculation of the liability for motor vehicle 
fuel taxes as is presently done with respect to limousine operations. This 
should go a long way toward eliminating complaints by other parties that D.C. 
Transit possesses an unfair competitive position with respect to its charter 
and sightseeing operations by reason of the provisions of section 9 of the 
Franchise Act. 

JUNE 5, 1959. 
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Senator Morse. Anything else, gentlemen’? Thank you. 
Our next witness will be Mr. Elkins, general counsel, Eastern Grey- 
hound Lines. 
May I say to all the witnesses that Mr. Elkins is from Cleveland 
and his schedule for the day is one that in order to accommodate him 
I have decided to put him on earlier this morning. 
Mr. Evxins. Lam very grateful. 
Senator Morse. Proceed in your own way, Sil 


STATEMENT OF BARRETT ELKINS, GENERAL COUNSEL, EASTERN 
GREYHOUND LINES 


Mr. Exvxins. Mr. Chairman, I am general attorney for Eastern 
Greyhound Lines, a division of the Greyhound Corp. This eastern di- 
vision operates motor buses in interstate and foreign commerce in an 
area between Mississippi, the Mississippi River, and the Atlantic sea- 
board north of Norfolk and to the north as far as Calais, Maine. 

Our particular interest in this problem of the D.C. Transit Co. re- 
lates to the attempted entry of D.C. Transit into the intercity motor 
bus field. 

To our great surprise, a few months ago the D.C. Transit Co. filed 
an application with the Interstate Commerce Commission to operate 
limousines between the District of Columbia and New York City, 
which proposal is in direct competition with the Greyhound lines 
oper: ating between Washington and New York, and the Trailways 
system also serving that area, the railroads, and the airlines. 

Now, needless to say, such an saulieakins was shocking, because in 
our wildest imagination we never believed that Congress intended to 
authorize mass transportation company in the District to engage its 
capital and its efforts in intercity regular route service. 

To be sure, section 6 does refer to special charter or sightseeing serv- 
ices, but nowhere in section 6 is there any authority for the D.C. 
Transit System to engage in regular route over-the-road service. 

Should this application be granted by the Interstate Commerce 
Commission, we shall be very “seriously damaged, both Greyhound 
and Trailways. 

What next? After Washington to New York, perhaps, Washing- 
ton to Miami or Washington to Chicago. 

I think that curbs should immediate ‘ly be placed upon the activities 
of the D.C. Transit Co. by Congress, which would specifically define 
what it can and cannot do. 

There has been a great deal of discussion here about these special 
tax benefits for D.C. Transit Co. 

Tam going to draw nee my experience which goes back to my days 
as a high school boy in 1918. Now, while I now live in Cleveland, I 
want, it to be known I have always lived in Boston until about a year 
ago and I was brought up in the sightseeing business as a guide while 
I was attending school and I have a great deal of affection for the 
sightseeing business because without the earnings from that business 
I probably would not be here addressing this distinguished committee 
this morning. 

A mass transportation company, leaving aside D.C. Transit a mass 
transportation in any city engaging in any outside business is very 
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damaging to the existing motorbus lines even without a tax benefit 
to the local mass tr ansportation system; but if a mass transportation 
system has a tax benefit the effects are catastrophic, and they would 
be so even in respect to the Greyhound System. 

Now, why is that? A mass transpertation company be it Boston or 
Washington, by its very size has power—it has garages, it has a 
stated overhead throughout the day, and during some period of the 
day, it has buses not bei ing used because the commuters have gone to 
work and the y are waiting in the garages to return them home. 

And on weekends the buses are not doing very much because all 
of the businesses are closed and by reason of having this equipment 
available, it is able to offer lower rates than the established 
charter and sightseeing companies. 

Besides, it has the great advertising advantages. If you own a mass 
transportation company you could put advertising on the o — of 
= streetcars and you can put it in the inside, advertising other public 

rvices such as sightseeing and it can even help companies : flliated 
with the mass transportation company. 

As an example, I was at the Willard Hotel the other day and I 
picked up a book and on the front cover it advertised the sightseeing 
services of D.C. Transit Co. and then at the bottom it said, “An 
Affiliate of Trans Caribbean Airways.” 

Now, Senator, I don’t know whether Trans Caribbean Airways paid 
for that or any portion of that ad, but I just want to show by that 
one example the advantages that a mass transit company itself has. 

I was faced with this very situation in Boston when the legislature 
created the Metropolitan Transit Authority and the deficit of opera- 
tions were assessed upon the 18 communities surrounding Boston and 
including Boston, and that deficiency is in the real estate tax base, and 
in 1958 the defici iency, I understand it, was $15 million. 

When the MPA was created, the chairman of the authority desired 
to do precisely what D.C. Transit is doing or attempting to do today. 
The Metropolitan Authority filed an application with the Interstate 
Commerce Commission to engage in interstate charter business. 

I wrote a letter to the chairman of the MPA and I pointed out to 
him that the legislature in creating the Metropolitan Transit Authori- 
ty did not empower the authority to engaged in other businesses 
besides furnishing sound mass transportation to the people of Greater 
Boston and they were willing to stand the losses on local transporta- 
tion but they will not stand and the law did not e1 npower the authority 
to proceed into other businesses which might decrease the deficit. 

Fortunately, the chairman withdrew the application with the Inter- 
state Commerce Commission. 

The problem here is not one, as I see it, as a tax advantage to the 
D.C. Transit Co., serious as that is in its relationship to competitors. 
The problem here is to keep D.C. Transit Co. within reasonable bounds 
and not allow it to use the power that it has here. 

In most cities the transit companies, and according to the state- 
ments made here, most of the transit companies in this country did 
not engage in the sightseeing business. They do engage in incidental 
charter business but not sightseeing and the testimony has been that 
if the transit companies would engage in sightseeing, there would not 
be any independents and I sincerely prophesy from. my experience in 
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the sightseeing business, that if the D.C. Transit Co. continues in that 
business for 3 years, all the other sightseeing companies of any con- 
sequence in Washington will not be in business. 

But, Senator, getting back to the Greyhound’s immediate pees, 
we believe that section 6 should be definitely amended to provide that 
the D.C. Transit Co. is not under any circumstances to engage in any 
regular route operations beyond the area defined in. part 1, section 1, 
of the act. . 

I believe I have covered what is of primary concern to my client, 
Senator, and [ thank you. 

Senator Morse. Thank you, Mr. Elkins. I have no questions. 

The next witness will be Mr. Herbert J. DeGraff, secretary, Air- 
line Ground Transportation Association, Inc. 

Mr. DeGrat!, you may proceed in your own way. 


STATEMENT OF HERBERT J. DeGRAFF, EXECUTIVE SECRETARY 


AND GENERAL MANAGER, AIRLINE GROUND TRANSPORTATION 
ASSOCIATION, INC. 


Mr. DeGrarr. Thank you, Senator. 

Senator Morse. Mr. DeGraff, we are glad to have you with us. 
Just proceed as you wish. 

Mr. DreGrarr. Thank you, Senator Morse. Mr. Chairman, my 
name is Herbert J. DeGraff. I am presently, and have been for the 
past 8 years, employed as executive secretary and generz] manager 
of the Airline Ground Transportation Association, whose prince ipal 
office is located at 501 Madison Avenue, New York, N.Y. The AGTA 
is a nonprofit corporation made up of 127 active ground transporta- 
tion operators in North America and 6 allied members in England, 
Japan, Cuba, Puerto Rico, Mexico, and Panama. More than 70 per- 
cent of the airline passengers of North America utilizing public 
ground transportation between downtown areas and the airports ride 
on equipment operated by an AGTA member. The principal pur- 
poses of the association are the interchange of information, the main- 
taining of communication between the operators and the operators, 
and other phases of the aviation industry, and in concert to even 
improve the ground transportation service for the airline passenger. 

Our association has long studied the activities of the D.C. Transit 
System, Inc., with deep concern. The cause of our concern is that 
Washington, D.C., as our Nation’s Capital, is continually under the 
scrutiny of our industry, as it is with most others. The precedents 
established here in Washington might well serve as the Mee sprint to 
be followed by other communities throughout the United States. 

The companies serving the airports to “downtown are, for the most. 
part, old, pioneer ground transportation organizations—companies 
which have grown with the airline industry from humble beginnings 
to the present status of importance. The operators suffered through 
the days of very little business—and no profits—to a point where to- 
day they are substantial business people, employing in excess of 4,000 
persons ‘and contributing to our American way of life. Ground trans- 
portation in North Americ a is the finest in the world tod: Ly. 

Today the Airline Ground Transportation Association is deeply 
concerned about the situation in the District of Columbia, where the 
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D.C. Transit System is utilizing its profits and resources to try to 
make inroads upon competitive fields, ine luding routes to the airports. 

The fact that D.C. Transit utilizes certain tax and other advantages 
to attempt to compete here in Washington with Airport Transport, 
Ine.—an old, established firm which certainly meets the traditional 
and historic background as a pioneer ground transportation firm in 
the truest sense—is, in our opinion, a matter of national concern. If 
this situation is permitted to exist in our Nation’t Capital, how long 
will it be before our small businessmen—the backbone of America— 
all over the United States, will be with similar situations ? 

A few weeks ago, New York City was treated to the spectacle of 
O. Roy Chalk proposing to buy the city’s transit system. On April 
14, the city’s newspaper readers got a glimpse of his outsize ego. Ac- 
cording to the New York Herald Tribune of that date, he made the 
astounding declaration that his great asset is his ability to arouse 
public opinion through publicity. He observed that, in Washington, 
D.C., “My lineage ran three to one over President Eisenhower for 
3 years.” The inference is that he is a greater public figure than 
the President of the United States. Perhaps the newspapers should 
start charging Mr. Chalk advertising ae, 

Mr. Chalk sought a franchise in New York patterned after the one 
he obtained in the Nation’s Capit: arter and sight- 
seeing rights, higher fares, et cetera. His fantastic scheme, which had 
invisible backers, called also for a guarantee of 614 percent on gross 
revenue, after taxes and interest, in combination with periodic fare 
increases. 

The report of Mayor Wagner’s committee described Mr. Chalk’s 
offer as “unsolicited,” “fantastic,” “pernicious,” and “having a fairy- 
land quality unrelated to the realities of transit in New Y ork C ity.” 
The committee said that “Mr. Chalk refused to reveal who is asso- 
ciated with him in this enterprise,” and reported it found “there is no 
company at all,” and there is no evidence of a responsible or expe- 
rienced operating company behind this proposal.” As the committee 
analyzed the proposition, Mr. Chalk would be guaranteed a profit 
of $20 million annually, after taxes—or $40 million before taxes. 
In subsequent years, the net profit would be even higher. The com- 
mittee found also that Mr. Chalk’s attitude was best indicated by his 
statement that “The big problem is getting the proper franchise. 
As far as I’m concerned, the 15-cent fare can stay till doomsday as 
long as the city guarantees me a 614-percent return by meeting the 
deficits.” 

Next, judging from Mr. Chalk’s comment to a Boston newspaper 
on April 26, the citizens of Boston and Chicago are due for a speci- 
men of his financial wizardry and nonexistent backers. Mr. Chalk 
says, “Chicago and London are after me, too. Boston—that’s a nat- 
ural for limousines.” 

The legislation before this committee will prevent D.C. Tr ansit 
from using its assets and personnel in competition with the service 
of any other company. By doing so, it will correct the abuses and 
evils resulting from D.C. Transit’s interpretation of its franchise. 

I appreciate your offering me the opportunity to appear here. 

Senator Morse. Thank you very much, Mr. DeGraff. Glad to have 
your testimony. I have no questions. 
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Mr. DeGrarr. Thank you. 

Senator Morse. Our next witness will be Judge Thurman Arnold 
of the firm of Arnold, Fortas & Porter. 

We are glad to have you here, Judge Arnold. Will you pro- 
ceed in your own way ? 


STATEMENT OF THURMAN ARNOLD, ATTORNEY, ARNOLD, FORTAS 
& PORTER, WASHINGTON, D.C. 


Mr. Arnovp. Thank you, Mr. Chairman. 

Senator Morse. Judge, I want you to know that I have already 
inserted in the record a brief on the various legal points and questions 
raised by this bill which your law firm has prepared. We have 
received that brief and I wish to thank you for it. 

Mr. Arnotp. Thank you, Mr. Chairman. I have a prepared state- 
ment but I think I will not read it unless you want me to. 

Senator Morsr. The statement of Judge Arnold will be inserted 
in the record at this point. 

(The statement referred to follows :) 


STATEMENT OF THURMAN ARNOLD 


I have been asked by Senator O’Mahoney to appear before this committee 
and to comment upon 8. 304, a bill introduced by Senator Dirksen for himself 
and Senators O’Mahoney, Douglas, Yarborough, Thurmond, and Langer. The 
committee has had extensive hearings on this bill and also has had the benefit 
of a report issued after hearings in the House by Congressman Patman. 

The necessity for this legislation arises out of D.C. Transit’s interpretation 
of Public Law 757. In July of 1956, Congress passed Public Law 757, granting 
a franchise to the D.C. Transit System, Inec., to operate a mass transportation 
system for hire in the District of Columbia. 

Section 6 of Public Law 757 authorizes D.C. Transit to engage in “special 
charter or sightseeing services subject to compliance with applicable laws, 
rules, and regulations of the District of Columbia and of the municipalities or 
political subdivisions of the State in which such service is to be performed, 
and with applicable provisions of the Interstate Commerce Act and rules and 
regulations prescribed thereunder.” 

Immediately after receiving this franchise, Mr. Chalk started to utilize the 
tax advantages and the monopoly power of D.C. Transit in an effort to drive 
out of business the existing charter, sightseeing, and limousine firms. The 
Washington Star of April 5, 1957, quotes Mr. Chalk as saying that the equip- 
ment available at D.C. Transit will make his company “the biggest single 
operator in any city in the country” in this field. 

D.C. Transit has been carrying charter, sightseeing, and limousine passengers 
at a loss, making up the revenues out of mass transit funds. These losses were 
confirmed in the extensive hearings held just last year by the District of Colum- 
bia Public Utilities Commission. 

The Public Utilities Commission found that the company was indeed operating 
its charter, sightseeing, and limousine operations at a substantial loss, paying 
for these operations out of transit revenues and thus in effect subsidizing its 
competitive operations with the resources and personnel of its mass transporta- 
tion system. It determined that the results of operations under a future test 
period, based on past results, would be a total income of roughly $75,000 for 
limousine services, and a total loss in those services of some $47,500, for a loss of 
approximately 66 percent: in the charter bus field, it found that income would 
be roughly $563,000 and the total loss $106,000. This meant a projected total 
loss of almost 25 percent; $1 loss for every $4 of total revenue. 

The Commission issued this warning: 

“In connection with the foregoing determination of net operating income, 
reflecting, as it does, adjustments and allocations proposed by the staff of the 
Commission, we feel that it is appropriate to direct the company’s attention to 
testimony in this record with respect to what appears to be improvident expendi- 
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tures for a public service company that has been given the economic advantages 
of tax exemptions, and that is seeking from the hands of Congress further 
public benefits” (PUC decision, p. 7). 

On March 10, 1959, Mr. James M. Flanagan, vice president and comptroller 
of D.C. Transit, submitted figures before the House District Committee, which 
show $800,000 as expenses applicable to charter, sightseeing, and limousine 
service for 1958. Revenues for those services were roughly $600,000. Hence, 
D.C. Transit’s loss on those services for 1958 was about $200,000. 

It is clear that continued operation by D.C, Transit of sideline activities, such 
as charter, sightseeing, and limousine, with transit resources, personnel, and 
equipment will destroy competition in those fields. None of the independent 
companies have a pool of monopoly assets to draw on in the competitive struggle. 
None can invade D.C. Transit’s monopoly preserve in the mass transportation 
field. D.C. Transit’s position is that of a monopoly using monopoly resources 
in competition with nonmonoply companies. 

There seems to be little doubt that unless Congress comes forth with a remedy, 
competition is doomed in the charter, limousine, and sightseeing fields and in 
any other competitive activity D.C. Transit decides to go into. Mr. McLaughlin, 
President of the District Board of Commissioners, who is certainly in a position 
to know, said during the Patman hearings last year that D.C. Transit’s monopo- 
listic practices: “* * * will eventually certainly drive competition out of the 
field.” 

I cannot conceive that the conference committee which added section 6 to the 
bill in 1956 meant to repeal the principle established by judicial decisions under 
the antitrust laws that no corporation could use its dominant position in the 
market for one product in order to impose a competitive disadvantage in some 
other market. Section 6 could not have been intended to give D.C. Transit 
System the right and privilege of utilizing monopoly power over a public utility 
to gain an illegitimate competitive advantage over independent charter, sight- 
seeing, limousine, and other services. Yet this is apparently the position taken 
by Mr. Chalk. 

I do not agree with this position. D.C. Transit has been given a monopoly 
over public transportation in the District. It has also been given the right to 
engage in charter and sightseeing service. That second authorization does not 
confer upon D.C. Transit the right to use its monopoly power over transportation 
to aid it in the sightseeing business and thus to eliminate independent compe- 
tition. It is hard for me to believe that Congress contemplated any such a 
result which is in conflict with the fundamental policy and principles of the 
Sherman and Clayton Acts. Nevertheless, the language of Public Law 757 is not 
clear and the Public Utility Commission of the District believes that the act 
does give the transit system the power to use its monopoly position in mass trans- 
portation to destroy its competitors in charater, sightseeing, limousine, and other 
fields. Yet officials of the District PUC whose opinion is entitled to weight are 
of the belief that the act authorizes such an exemption in favor of D.C. Transit 
from the operation of the antitrust laws. In that situation, legislation which 
will abolish this unjustified privilege on the part of D.C. Transit is imperatively 
needed. 

The bill does not propose to interfere in any way with D.C. Transit’s right given 
under its franchise to conduct an independent charter and sightseeing operation 
which will compete on even terms with other such operations. It is aimed only 
at preventing D.C. Transit from utilizing its monopoly power over mass trans- 
portation and the tax advantages which it acquired as a result of its franchise to 
lessen and destroy competition in the charter, sightseeing, and limousine industry. 

The policy of prohibiting the use of monopoly power over one area of an in- 
dustry in order to gain a competitive advantage in another area is one of the 
most familiar and important principles of the Sherman Act. I will give you a 
few examples. 

The motion pictures companies in 1938 had complete control over first-run fea- 
ture films. They adopted a joint policy of using that control over first-run fea- 
tures to put theaters owned or controlled by producers in the position of com- 
petitive advantage over independent theaters. There was no source of supply of 
films which could be obtained cheaply enough by independent theaters so that 
they could effectively compete with theaters owned by the major producers. The 
Supreme Court held that the use of the monopoly power over the production of 
films of the major producers to put independent theaters at a competitive dis- 
advantage in exhibition was a violation of the Sherman Act. In other words, 


iL 


le 
ci 


i ww ca ee. 


i enon « he 


aed 





REGULATION OF D.C. TRANSIT SYSTEM, INC.—1959 46 


monopoly in one field or a dominant position cannot be used to extend monopoly 
to other fields. 

In this case, the transit company’s monopoly control over mass transportation 
is a legal one conferred on it by Congress, but that makes no difference. 
are many legal monopolies apart from the public service field—patents are an 
important example—and certainly even more situations where a company has 
acquired a dominant position. D.C. Transit acquired its monopoly position 
legally. But the law is clear that a monopoly or dominant position in one area 
cannot be used to lessen competition in some other area of industry. 

This is illustrated by the case of United States v. Griffith (334 U.S. 100 (1948) ). 
The Griffith chain consisted of 4 affiliated corporations with interests in theaters 
in 85 towns. These four affiliates negotiated master contracts with the distrib- 
utors of pictures. Their consolidated buying power was such, together with their 
monopoly position in large numbers of towns, that the independents could not 
compete with the chain in obtaining feature films. The lower court dismissed 
the suit on the ground that insofar as Griffin had a monopoly it was a legal 
monopoly acquired without illegal means. The Supreme Court did not disagree 
with that assumption. Nevertheless, the Court said that Griflfith’s dominant 
power, even if legal acquired, could not be used as a bargaining lever to give ita 
competitive advantage over independent theaters (334 U.S. at 107) : 

“A man with a monopoly of theaters in any one town commands the entrance 
for all films into that area. If he uses that strategic position to acquire ex- 
clusive privileges in a city where he has competitors, he is employing his monopoly 
power as a trade weapon against his competitors. It may be a feeble, ineffec- 
tive weapon where he has only one closed or monopoly town. But as those 
towns increase in number throughout a region, his monopoly power in them 
may be used with crushing effect on competitors in other places.” 

The situation condemned by the Supreme Court in the Griffith case as a 
violation of the Sherman Act is precisely the situation before this committee. 
D.C. Transit has a legal monopoly in mass transportation. Along with its legal 
monopoly it received tax advantages and concessions. This gives it an even 
greater advantage in utilization of equipment and personnel for charter, sight- 
seeing and limousine services. That legal monopoly is being used, to quote 
the Court’s language (334 U.S. at 107), “with crushing effect on competitors 
in other places,” i.e., in the charter, sightseeing, and limousine field. Hypo- 
thetically, for instance, if Congress by an inadvertent amendment had repealed 
the antitrust laws with respect to D.C. Transit then certainly a bill should be 
passed to remedy that inadvertence. If the legislation before the committee is 
not passed, competition in sightseeing, charter, limousine, and in other fields 
as well, in Washington, will be eliminated in a few years. 

I am personally of the belief that the independents could bring a private 
antitrust suit and win it. I do not interpret Public Law 757 as giving D.C. 
Transit with its legal monopoly the right to violate the antitrust laws. I can 
see no difference between the Griffith case which I have cited and the attempt 
of D.C. Transit to use its monopoly power over mass transportation to acquire 
control over sightseeing. But by the time such protracted litigation could be 
concluded the independents would be gone. They might collect treble damages 
but the public interest in competitive charter, sightseeing, and limousine trans- 
portation would be irretrievably lost. 

Thus this bill is even more important to the public interest than it is in the 
interest of the parties appearing before this committee in protest against D.C. 
Transit’s unfair competitive advantage over them. So whether or not I am 
right as to the present illegality of D.C. Transit’s encroachment in the limousine, 
sightseeing, and charter fields, legislation is imperatively necessary. 

Another example of the illegality of the present program of D.C. Transit is 
found in the case of Moore v. Mead’s Fine Bread Co. (348 U.S. 115 (1954)), 
which involved the use of the superior resources of a large bakery chain to 
put a small local bakery out of business. In that case, the large concern had 
a bakery in a small town. A local bakery deliberately organized a boycott 
against the bakery owned by the chain. The chain understandably enough 
retaliated by lowering prices until the independent bakery was forced out of 
business. 

The independent bakery brought suit. Both the lower court and the court 
of appeals dismissed the suit holding that interstate commerce was not involved. 
Both the chain bakery and the local bakery were doing a strictly local business. 
The Supreme Court reversed on the ground that the resources of the large 
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bakery concern in other States had been used to finance its unfair competitive 
battle against the local independent. The local bakery was allowed to recover. 

WwW hile the Mead case involved the Robinson-Patman Act and the Sherman 
Act, the same principle applies to the D.C. Transit situation. It is using its 
monopoly resources to gain a competitive advantage in another area, i.e., charter, 
sightseeing, and limousine. 

It seems to me unthinkable that this committee would want to give these spe- 
cial monopoly privileges to D.C. Transit in addition to all the other bonuses 
Congress has handed that company. The danger extends far beyond the District 
of Columbia. If Congress, by refusing to remedy the situation, in effect gives 
its approval to this departure from all principles of the Sherman Act, it will 
be a congressional decision that a mass transportation monopoly can use its 
monopoly power and resources to absorb all other forms of competitive trans- 
portation. It will be a precedent for similar legislation everywhere in the 
United States. Mr. Chalk testified before the House Small Business Committee 
on May 19, 1958, that he was interested in the acquisition of other transit com- 
panies in other cities (transcript, 148). He has applied for one in New York and 
has asked that he be given authorization to enter into the charter and sightsee- 
ing service, presumably hoping that his control over transit might again aid 
his charter and sightseeing service. 

If legislation is not passed to correct this situation we may expect attempts to 
eliminate private sightseeing and charter competition whenever a new public 
franchise is sought. Municipal transportation systems are frequently in diffi- 
culty. New charters are constantly being granted. To put a stamp of special 
approval on the policy represented by the plans of D.C. Transit will give every 
other public utility when its franchise expires a precedent justifying a demand 
that it be permitted to use its monopoly power as a lever for expansion in other 
fields. Failure to pass this legislation would be a most dangerous invasion of 
the principles of competition as laid down by the Sherman Act. 

Mr. Arnotp. Mr. Chairman, I take the position, and it is indicated 
in that statement, that the tax advantages are vastly overemphasized 
in these hearings; and I concur in the position of the last two witnesses 
that once the facilities and personnel and equipment of D.C. Transit 
Co. are used in sightseeing or charter business, the other operators will 
not last more than 2 or 3 years, and that has been testified to so elo- 
quently and so well by others that I will leave that part of my state- 
ment in those terms. 

Now, what is it that they are trying to do here, the people who are 
proposing this bill? They are agitating that a monopoly control in 
one field be utilized to expand that monopoly into a competitive field 
and, they say, that will redound to the profit of others, and I think 
that the precise wording is, “To the greatest utilization of the D.C. 
Transit resources.” 

Well now, that argument certainly has a familiar ring. I am re- 
minded of the motion picture companies with their control over fea- 
ture films who, in order to monopolize their resources and to get the 
benefits of greater control, used their control over the production of 
films to get control of the exhibition of films as well which heretofore 
had been a competitive enterprise and their policy spread ruin over 
the independent businessmen engaged in exhibition throughout the 
country. 

And did the public benefit? Did the admission charges to theaters 
under the monopoly come down? Of course they did not come down. 

The great evil of monopoly in my view is the absentee ownership of 
what should be local capital. Local communities become a bunch of 
hired men. There is no opportunity to build up the local enterprises 
and the taxable wealth, once that process gets underway, and_it has 
been going underway for many years, and that is the great danger 
of monopoly. 
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I would argue, and I think I might get at least a minority of the 
Supreme Court on my side, that it is a violation of law for the D.C. 
Transit Co. to utilize its control over mass transportation to expand 
into nonmass transportation or any competitive enterprise, as they are 
trying to do. 

For example, in the case of Moore v. Mead’s Fine Bread Company, 
a bakery chain utilized its out-of-Sti ite resources to lower prices in a 
fight with a local concern. The Supreme Court of the United States 
held that even though the local concern was not doing an interstate 
business and even though the branch of the chain involved was not 
doing interstate business, nevertheless the utilization of their chain 
resources was a violation of the law involved, which was the Robin- 
son-Patman Act and the Sherman Act. 

The Aluminum Co. of America utilized their power in order to 
mobilize their resources, as has been testified here, to get control over 
fabrication and the fantastic prices of aluminum-fabricated products 
can be remembered by all. This was an enterprise which was cer- 

tainly in violation of the spirit of the Sherman Act. 

There would be some question in my mind whether the Court might 
not interpret the charter, as passed, to mean what this bill means, that 
they could not utilize their control over their personnel and over their 
services and their equipment to go into a competitive field. I think 
there would be a fair chance of that. 

Now, a second thing, under the law in the present situation, the law 
as it presently is, it is a complete violation of the intention of section 
7 of the Clayton Act. That section, as you know, Senator, prevents 
one corporation from acquiring the assets of another if that acquisi- 
tion will substantially lessen competition; and it prevents one corpo- 

ration from forming a subsidiary to engage in another line of business 
if that will substantially lessen competition. 

And here we have, I think something which is nothing more than 
a sort of decree of dissolution, a, modified decree of dissolution such as 
you had in the motion picture cases, such as you had in the Du Pont 
case—that is all this act does. It is not a drastic remedy, it is a 
familiar remedy and it is the kind of remedy that the courts give all 
the time in antitrust cases. 

Therefore, I was shocked and surprised to read an opinion which 
gave no authorities, simply, a 2- or 3-page opinion from the District of 
Columbia Public Utilities Commission, to the effect that somehow or 
other it was unconstitutional to dissolve or differentiate between these 
two enterprises; and if that be true, then section 7 of the Clayton Act is 
equally unconstitutional. I do not think anyone before has ever had 
the temerity to suggest it was unconstitutional. 

Also the proponents of D.C. Transit Co., the opponents of the bill, 
what they are arguing and what they are saying is also likewise 
familiar, when they argue that the most efficient way of performing 
service to the community is monopoly because it allows the monopoly 
to utilize all of their resources, and in fact it is an efficient way for 
monopoly to do away with competition—and the issue before this 
committee is one of tremendous importance. If this act is passed 
and creates an unfair situation, it will have created then a little island 
of monopoly power and there is no doubt but that monopoly power 
will crush competition, which is completely inconsistent with all of 
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the Sherman Act legislation and it will not, in my view, rebound to 
the benefit of anyone except D.C. Transit Co. 

In closing, may I mention this idea or suggestion that if you do 
allow the tax exemption so that everybody in the transit business 
has that tax exemption, in my opinion, when you say that if that were 
done these companies could use that minor factor in order to stay in 
business, to me that is just an impractical idea because you would 
just wind up by giving it all to the D.C. Transit Co. because none of 
these others would be in business anyway. 

I think that is my position, I think it will be sufficient, if I may file 
my statement. 

Senator Morse. Yes, sir; it has already been made a part of our 
record, Judge. 

The only comment I have to make on your testimony is from my 
desire to make sure that the record sets out, as I now see it, what ap- 
pears to be the very essence of your position so the committee may con- 
sider it after the staff has finished its research on the various legal 
questions that have been raised and when the committee is giving con- 
sideration to the pros and cons of the tax issue that has been discussed 
here this morning, and you have said that it is not the most important 
issue, and you have said that the most important issue facing the com- 
mittee is the question whether or not it 1s good public policy to con- 
tinue a franchise which, it is alleged, permits this company to engage 
in the sightseeing business in competition with existing sightseeing 
companies. 

Mr. Arnotp. Senator Morse, I do not go quite that far. If they 
do engage in the sightseeing enterprise, they must do it on equal 
terms and not utilizing their own personnel and equipment and not 
having the advantage of this, shall we say, shifting borderline which 
no one can beat. 

We have not gone so far as to advocate they cannot compete, if they 
will compete on the same terms as the others, we have not suggested 
that that right be taken away. 

Senator Morse. That is what I thought your statement implied. 
It is your view that there is a public policy question here, whether 
or not Congress when it permits a recipient a franchise granted for 
mass transportation purposes primarily, the right to proceed to com- 
pete with the sightseeing companies to the extent that it may use all 
of its equipment and personnel and its position given to it by franchise. 

Mr. Arnotp. Precisely. 

Senator Morse. Thank you very much, Judge. We are very glad 
to have your testimony. 

Our next witness will be Mr. William A. Roberts, representing 
Trailways of New England, Inc. 

Mr. Frerer. Mr. Chairman, my name is Julian Freret and I am in 
the office of Colonel Roberts. I understand that he discussed with a 
member of the committee staff his being permitted to testify later on. 

Senator Morsr. That is satisfactory to me. Apparently his mes- 
sage has not gotten through to the chairman. 

Our next witness will be Mr. Vincent Amarosa, president, Wash- 
ington Sightseeing Operators Association, Inc. Is Mr. Amarosa 
here ? 

(No response. ) 
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Senator Morse. He will be allowed to file a statement at a later 
date. 

Our next witness will be Mr. Ray Boyle, representing local 1138, 
Amalgamated Association of Street Electric Railway and Motor 
Coach Employees of America, AFL-CIO. Proceed in your own way, 
Mr. Boyle. 


STATEMENT OF RAY BOYLE, REPRESENTING LOCAL 1138, AMAL- 
GAMATED ASSOCIATION OF STREET ELECTRIC RAILWAY & 
MOTOR COACH EMPLOYEES OF AMERICA, AFI-CIO 


Mr. Boyrr. Thank you, Mr. Chairman. 

My name is Ray Boyle. I am a member of Local 1138 of the 
Amalgamated Association of Street Electric Railway & Motor 
Coach Employees of America, AFL-CIO, and i have been desig- 
nated as its representative to appear here in support of S. 304 and 
companion bills. 

Our association represents the operating employees of the Gray 
Line, Inc., Washington, D.C. We have had an employment contract 
with the Gray Line, Inc. for 21 years. This agreement covers, in ad- 
dition to wages and working conditions, a health and welfare plan 
for employees and their dependents, life insurance and pensions, 

Our agreement, the benefits, and the very jobs of our members are 
in jeopardy as a result of the inroads upon our business by the D.C. 
Transit System. The D.C. Transit System is a large mass transit op- 
eration, and its employees are not dependent on sightseeing. 

We are the victims of the D.C. Transit System’s he: vdlong invasion 
of the charter and sightseeing field. A large part of charter ‘and sight- 
seeing work that was formerly done by members of our local has 
been transferred to the employees of the D.C. Transit System. Dis- 
tress and hardship are being spread among our members and their 
families with a rapidity and certainty which none of us can evade. 

The income of our members for the period of January-April 30, 
1959, is ~ than 50 percent of the income they received for the same 
period a year ago. 

The D.C. 'T ransit System has tremendous advantages over its com- 
petitors. Some of them are as follows: 

A legal monopoly in mass transportation. The corporation can 
compete with us, but we can’t compete with it in mass transportation. 

2. Huge tax exemptions, which, I understand, amount to over $1 
million per year. 

8. Capital, which is readily attracted because of its protected mo- 
nopoly and ti 1x exemptions. 

Physical resources of its mass transit monopoly : Over 900 buses, 
pls 100 air-conditioned buses on order; 500 streetcars; real estate; 
shops: tools; office equipment; et cetera. 

5. Manpower resources, empl< sed to sustain the mass transit mono- 
poly and available for utilization in sideline businesses—such as, engi- 
neers, mechanics, accountants, bookkeepers, dispatchers, cleaners, 
sgt clerical help, 1,900 bus drivers, et cetera. 

The opportunity of dual use of manpower and equipment. 
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7. The opportunity to utilize mass transportation business overhead, 
executives, directors, staff, and others to further the corporation’s 
invasions of other fields. 

8. Promotional resources—such as, large advertising appropria- 
tions, and advertising signs on the inside and outside of 900 buses 
and 500 streetcars, which operate over the city streets with a captive 
audience. 

9. Communications resources—such as, a telephone network and the 
personnel for its operation, including a tie-line with New York; and 
a two-way short wave radio and the “personnel for its operation. 

10. The purchasing power of a mass transportation monopoly, with 
annual revenue of $25 million. When the corporation uses outside 
vendors, its large buying power enables it to purchase equipment, 
supplies, motor fuel, tires, insurance, et cetera at lower prices. 

11. The advantage of sheer economic might in community and 
customer relationships. 

Ours has been until recently, a fine way of life—interesting work, 
pleasant associates, and earnings that we could live on. Now, disaster 
has struck. Our employer’s existence is imperiled, our livelihood is 
threatened, and our future is uncertain. We now dread reading the 
newspapers lest we be confronted with the unwelcome tidings of 
further encroachments of the D.C. Transit System. 

Most of us feel that we have found our niche in life in the sightsee- 
ing field. I have been an operating employee of the Gray Line, Inc., 
for more than 10 years. My job is that of a combination guide- 
lecturer, which simply means that I lecture while I am driving. 

I am truly happy with my station in life. As a fourth-generation 
native of W ashington, I take great pride in being able to give interest- 
ing and informative lectures to visitors to our Nation’s ( ‘apital. I 
possess a rather extensive library of Washingtonia—dealing with the 
city and the man. 

At the risk of being called immodest, I wish to state that, in past 
years, when our company was the recipient of considerable high 
school tour business, my services were sometimes specifically re quested 
by principals, teachers, and chaperones, because they appreciated the 
efforts I Same in behalf of their pupils. This was a source of 
great satisfaction to me. The letters and other remembrances | re- 
ceived from those youngsters are some of my most cherished posses- 
sions. 

Mine is the story of just one member of our association. Ours is an 
organization of men who have been a part of the Washington sight- 

seeing scene for many years. We enjoy promoting interest in our 
Nation’s Capital and our Government—its history, and functions. 
We try to give our visitors informative, entertaining facts about the 
Congress, the Presidents, the White House, the Constitution, the 
Capitol, the executive departments, the agencies, the Supreme Court, 
the monuments, and the buildings. For, we firmly believe that, if our 
people know their heritage of freedom ‘of thought, freedom of wor- 
ship, freedom of enterprise, and freedom to participate in representa- 
tive government, they will value and defend it against any ideologies 
which would attempt to undermine those freedoms. 

We respectfully urge you to support the legislation before this com- 
mittee. As we understand it, the legislation will equalize competition 
in charter and sightseeing in the District of Columbia. 
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If I have shown any excessive feelings, I hope I shall be pardoned 
in consideration of the deep interest my brothers and I have in sur- 
vival. 

Thank you for permitting me to appear here. 

Senator Morse. Thank you, Mr. Boyle. What is the membership 
of local 1138 ? 

Mr. Boyir. The present active membership of local 1138 is now 
down to 48 men, many of whom are working 1 or 2 days a week. 

Senator Morse. Mr. Boyle, can you express an indication whether 
employment in the Gray Line has dropped since 1956 when D.C. 
Transit Co. took over Capital Transit Co. ? 

Mr. Boyte. It certainly has. It is most appalling. Some of our 
men are out working as guides on these out-of-town buses that bring 
school children. 

In other words, the bulk of the sightseeing business comes in the 
springtime when thousands and thousands of high school kids de- 
scend upon the city, and they have the right to enjoy the finest, to re- 
ceive the finest sightseeing service, which we have always provided up 
until business has been taken away from us by lower rates being 
offered. 

Senator Morse. Is the Gray Line operating as many buses today 
as in 19564 

Mr. Borie. No, sir. We have got a lot which is full of buses not 
being utilized at all that were formerly used every day, in former 
years, and the men that drove them every day are now out walking 
the streets. 

Senator Morsr. Thank you very much, Mr. Boyle, we are glad to 
have your testimony in the record. 

Mr. Borie. Thank you, Senator. 

Senator Morse. Our next witness will be Mr. Henry Burroughs, 
president, the Gray Lines. 

Mr. Burrovens. Mr. Chairman, may I give way at this time to the 
other witnesses—could you give us an indication as to whether you 
are carrying snehenainencon thr oughout the day ? 

Senator Morse. Well, I am awaiting a message from the floor; but 
at any : ate we will nae eutil 12 :30. 

Mr. Burroucus. Well, Senator, I wonder if you could next take 
Mr. Walsh, I would like to defer to him. 

Senator Morsr. Then our next witness will be Marvin E. Walsh. 
vice president and general manager of Safeway Trails, Inc. 

Proceed in your own way, Mr. Walsh. 


STATEMENT OF MARVIN E. WALSH, VICE PRESIDENT, SECRETARY, 
AND GENERAL MANAGER OF SAFEWAY TRAIIS, INC. 


Mr. Watsu. Thank you, Senator Morse. 

Mr. Chairman, members of the committee, I appreciate this oppor- 
tunity to appear before you in support of a bill which, in my opinion, 
is badly needed for the general welfare of the District of Columbia. 
Let me say in the beginning that my remarks are addressed to 8. 304, 
but are equally applicable ‘to all other bills under consideration. 

My name is Marvin E. Walsh. I am vice president, secretary, and 
general manager of Safeway Trails, Inc. We are a member com- 
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pany of the National Trailways bus system, an organization of some 
45 privately owned bus transportation companies operating through- 
out the United States, and paying taxes to their respective local, 
State, and Federal Governments. In the main, a company operates 
between Washington, D.C., and New York City, and throughout 
Maryland, Pennsylvania, and New Jersey. We have operated in the 
District of Columbia for the past 22 years and our offices, terminal, 
and garage lie within the District. We transport passengers in regular 
scheduled service over numerous routes, connecting to the south with 
Virginia Stage Lines and to the north with Trailways of New England, 
both also member companies of the National Trailways bus system. 

In accord with proper authority granted by the Interstate Commerce 
Act or pursuant to the rules of the Interstate Commerce Commission 
we also conduct charter service and guided tours, excursions, sightsee- 
ing and other special operations, all of which are a most vital part of 
our operations in the District of Columbia and elsewhere. 

Last year Safeway Trails carried 2,467,171 passengers and in addi- 
tion some 76,571 passengers were served by our tour and charter buses. 
Charter and tour work are a necessary part of the business of Safeway 
Trails and without these services it would not have been possible for 
the company to grow from a 4-bus operation 22 years ago to more than 
100 buses in service today. 

I should like to emphasize at the outset that Safeway Trails is not 
afraid of competition. Competition in the bus business, particularly 
in the Middle Atlantic States, is keen and aggressive. I believe I can 

say without fear of contradiction that our relationship with our prin- 
cipal competitor, Greyhound, and as well with the rails and other bus 
services, has been in the best tradition of our American system of free 
enterprise. We receive and expect no unfair advantages insofar as con- 
cerns our competitors and conversely are repelled at the prospect of 
competition from any company or service that receives an unfair or 
monopolistic position which cannot be overcome by intelligent manage- 
ment, aggressive promotion, and hard work. 

As I have mentioned a moment ago, a large portion of the revenue 
of Safeway Trails is secured through the operation of over-the-road 
coaches or what is known in the industry as regular route operation 
between Washington, D.C., and New York City. As all of you are 
aware, Safeway "Trails enjoys no monopoly and no unfair competi- 
tive advantage over any other carrier for this operation. Nor, I 
should like to emphasize, do we seek any now. 

Rather, we desire only the opportunity to compete on equal basis 
with other carriers in our operating area. The tax advantages which 
accrue to D.C. Transit as a result of the construction of its franchise 
does not constitute, in my opinion, fair competitive pre ictices. 

S. 304 will, IT believe, go a long way toward a solution of prob lems 
now confronting Safew iy Trails and other carriers attempting to 
compete with D.C. Transit. If, in the wisdom of the Congress, 
D.C. Transit should continue to enjoy the tax advantages it now 
possesses, that avenue of aid for other carriers will yield no relief. 
However, the alternative procedure, as exemplified in 5. 304 will 
obviate in part the difficulty confronting Safeway Trails. It is my 
understanding from examination of the franchise of D.C. Transit 
that the Congress intended that it operate as a means of mass trans- 
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portation in the District of Columbia and the immediate vicinity. 
However, we, as do most of the other carriers concerned, now find 
that D. C: Transit is attempting to employ its tax advantages in direct 
competition with privately owned, taxpaying competitors furnish- 
ing transportation services other than that of mass transportation in 
the District of Columbia. 

The most recent source of concern to Safeway Trails is the pro- 
posed operation by D.C. Transit of a limousine service between New 
York and Washington. Such service would be direct competition 
with our bus operations over the same route. As some of the com- 
mittee members may be aware, Safeway Trails operates a deluxe-type 
service, Which we call our Five Star service and which includes 
stewardesses, coffee, pillows, sandwiches, and other advantages. It is 
in an attempt to take away some of the Safeway Trails’ Five Star busi- 
ness that D.C. Transit is proposing limousine operations to New York. 
In a supplementary statement, I have tabulated prospective losses to 
Safeway Trails from the Washington-New York operations proposed 
by D.C. Transit. You will note that. if D.C. Transit operates no 
more limousines than now proposed, Safeway Trails stands to lose 
revenue in excess of $81,000 per year. Gentlemen, we can ill afford 
to sustain such losses. The transportation of passengers between 
Washington and New York is keenly competitive in the extreme and 
a loss of more than $81,000 per year is most serious consequence to 
Safeway Trails. 

Another field in which D.C. Transit has extended me operations to 
the point where the success or failure of my company may ultimately 
be concerned, relates to sightseeing services originating in the District 

of Columbia. As indicated in a second attached sheet, Safeway Trails 
received sigh itse eing revenue for February, Mare h, and Ap ril, 1956, 
in excess of $ 600. With the commenc orp of sightseeing opera- 
tions by D.C. "Seansit, the revenues from this type of service received 
by Safeway have dropped to practically zero, and we have received 
sightseeing income of virtually no extent since D.C. Transit invaded 
the field. 

I appreciate the opportunity of having been permitted to appear 
before you and attempt to show how, through its tax advantages, D.C. 
Transit has competed in a manner which I believe to be unfair and 
unlawful. I repeat, Safeway Trails welcomes free competition but 
competition with a subsidized competitor enjoying tax advantages 
possessed by no others in the field does not constitute free competi- 
tion. It hope that the subcommittee and the committee will recom- 
mend passage of S. 304 in the public interest and will henceforth pro- 
hibit use by D.C. Transit of its tax advantages in such manner as to 
extend octopuslike into fields of transportation and elsewhere, far 
beyond what I believe to have been the intent of Congress. Should 
the subcommittee desire any further additional information or statis- 
tics relating to ~ operations of Safeway Trails and its effort to com- 
pete with D.C. cansit, I will be pleased to furnish them. Thank 
you. 

Senator Morsr. Thank you, Mr. Walsh. 

I will insert in the record also the tables which follow your pre- 
pased statement. The first is entitled, “Approximate revenue loss to 
Safeway Trails, Inc., should D.C. Transit be successful in obtaining 











84 REGULATION OF D.C. TRANSIT SYSTEM, INC.—1959 


authority to operate limousine service between Washington, D.C. and 

New York, N.Y.” and the second one is, “Sightseeing revenue.” 

New York, N.Y 1 th nd one is, “Sightseeing nue 
(The tables referred to follow :) 


SAFEWAY TRAILS, INC., WASHINGTON, D.C. 


Approximate revenue loss to Safeway Trails, Inc., should D.C. Transit be suc- 
cessful in obtaining authority to operate limousine service between Washing- 
ton, D.C., and New York, N.Y. 


Seating capacity of limousines, excluding operator_______-___-_____-~ 7 
Per Or Drone . Tenn Arne Gaile, once cee 2 
Number of passengers conceivably lost by Safeway Trails, Inc., if 

limousines are operated at full capacity (2 round trips, at 14 pas- 

sengers per trip) 28 
Daily loss of revenue by Safeway Trails, Inc. (bus fare $8.10 times 


28 passengers) $226. 80 


Monthly loss of revenue by Safeway Trails, Oa es $6, 804. 00 
Yearly loss of revenue by Safeway Trails, Inc_.-_________--_____- $81, 648. 00 


1A loss of this nature would result in a decrease of $0.01 per mile in revenue. 


Sightseeing revenue 
i ee a Re rk $1, 562. 51 
I Le i ceiglciseclednlige 3, 541. 65 
| RE RS ea SS ey 5 i Ma aaa 582. 00 


Total? 5, 686. 16 


1 Sightseeing is more or less seasonal. Since the 1956 season, we have received little or 
no revenue from this source. 


Senator Morse. Our next witness is Mr. Manuel J. Davis, general 
counsel, Washington, Virginia & Maryland Coach Co., Inc. 


STATEMENT OF MANUEL J. DAVIS, VICE PRESIDENT AND GENERAL 
COUNSEL, WASHINGTON, VIRGINIA & MARYLAND COACH CO., 
INC. 


Mr. Davis. Thank you. Mr. Chairman, I have a prepared state- 
ment which I would like to read with your permission. 

Senator Morsr. Proceed in your own way, Mr. Davis. 

Mr. Davis. Thank you. My name is Manuel J. Davis. I am an 
attorney at law in the District of Columbia and the Commonwealth 
of Virginia, and appear before this committee in behalf of the Wash- 
ington, Virginia & Maryland Coach Co., Inc., in support of S. 304, 
a bill to insure the effective regulation of the D.C, Transit System, 
Ine. 

The Washington, Virginia & Maryland Coach Co. operates a motor 
carrier operations system over regular routes in Arlington and Fair- 
fax Counties, Va., on the one hand, and, on the other over specified 
streets in the District of Columbia holding out in addition to its 
regular route service a charter service for and in behalf of govern- 
ment: a] agencies in its authorized territory. Operations have been 
conducted since June of 1926. Its certificate authorizes operations 
over 36 regular routes, and in addition it holds authority to transport 
passengers and their baggage in charter operations over irregular 
routes between points in Arlington and Fairfax County, Va., on the 
one hand, and on the other points in Maryland and the District of 
Columbia. 


REGULATION OF D.C. TRANSIT SYSTEM, INC.—1959 SD 


It holds out as willing to institute joint through bus service in both 
charter and regular route service between points in Virginia and on 
its regular route service between points in Virginia and on its lines 
with connecting carriers to which the Government may require serv- 
ice. In addition thereto it holds incidental charter authority from 
the Interstate Commerce Commission to initiate charter operations 
along its routes. 

W.V. & M. has been found by both the Interstate Commerce Com- 
mission and the State corporation commission of the Commonwealth 
of Virginia to be fit, willing, and able to perform the services there- 
tofore referred to. 

On June 14, 1954, the Secretary of Defense issued a directive that resulted 
in the discontinuance of the operation of military-owned facilities, and required 
that for the transportation requirements of the department in the Washington 
area they be handled by commercially owned and operated transport facilities. 

The Facilities and Service Division of the Office of the Secretary of Defense 
is responsible in behalf of the Department of Defense, in Metropolitan Wash- 
ington area, among others, for the transportation of Department of Defense 
employees. The contracts were operated between June 1954 and June 1957, by 
the Virginia companies. 

The contracts came up for rebidding for the following year in June 
1957, and on the basis of the lowest bid, D.C. Transit was awarded 
all four of the contracts being offered. 

Prior to July 1, 1957, D.C. Transit did not either in a regular route 
or irregular route service, transport passengers from points in Vir- 
ginia to the District of C olumbia and return. 

The question was raised by the protestants in the proceedings before 
the Interstate Commerce Commission docket No, 103033 (sub | 1) et al., 
as to whether D.C. Transit had the authority to render the services in 
question under the franchise granted to it by the Congress of the 
United States. 

The question naturally arises, “How can D.C. Transit offer to render 
the said service at such nominal costs?” 

The answer becomes obvious after a full study is made of its opera- 
tions under the franchise granted to it by the Congress of the United 
States. Under its franchise D.C. Transit is exempt from paying the 
District of Columbia gross sales tax, compensating use tax, excise tax 
on the issuance of titles to motor vehicles, tangible property tax, mile- 
age tax, and corporate franchise tax. If the corporation does not 
make a 61 5 percent return it is exempted from the District of Colum- 
bia motor fuel tax and real estate tax. The fuel tax exemption for 
the 12-month period ended August 31, 1957, amounted to $376,000. 

Applying these exemptions to its costs of operation it becomes quite 
obvious that no carrier of passengers by bus can successfully bid 
against D.C. Transit unless it enjoys the same exemptions, and there 
are none that do. 

It is the contention of W.V. & M. that D.C. Transit Co. does not 
have, nor should it have, the authority to originate bus passenger serv- 
ices from the governmental agencies situated in the Commonwealth 
of Virginia to other points in the United States, whether it be the 
District of Columbia or Chicago, IIl., as long as there are certificated 
common carriers of persons by “bus operating in the i area 

With the exception of the Pentagon operation abandoned after the 
war by D.C. Transit’s predecessor, D.C. Transit prior to 1957 did not, 
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nor did it ever render any bus services for passengers originating in 
the Commonwealth of Virginia to other parts of the country. 

W.V. & M. has operated its services to the public since 1926, ‘without 
interruption. It is in need of this Government contract revenue in 
order that it may render a full, complete, and adequate service to its 
patrons. Being deprived of this additional revenue causes the Coach 
Co. to either, in part, seek increases in its fares or curtail certain of 
its services. 

W.V. & M. does not fear competing for this additional business. 
But it alleges that you cannot successfully operate a bus service upon 
which a portion of the public is dependent when it is caused to bid for 
business against a competitor that submits its bids below its known 
and fixed costs. This D.C. Transit is able to do by virtue of the special 
treatment and status afforded it under the legislation giving it au- 
thority to operate in the District of Columbia. For a full and com- 
plete résumé of this subject matter, I refer you to the report and order 
of the joint boards and examiner, issued March 19, 1958, docket No. 
MC-—103033 et al., sheets 7 and 8. 

In summing up and in the statement of its conclusion on the said 
point, the joint boards and examiner stated on sheet 14, and I quote: 

We also are of the belief that the Commission’s duty to foster sound and 
economical conditions in the transportation industry cannot be fulfilled by 
singling out one carrier among many and giving that carrier authority to per- 
form a different type of service, although its general holding out is the same 
as every carrier in the area. This is particularly true where the favored carrier 
enjoys certain economic advantages which could result in the application of 
lower contract carrier charges. 

W.V. & M. contends that it was never the intent. of the Congress 
of the United States that D.C. Transit should be authorized to origi- 

nate bus passenger service in the Commonwealth of Virginia to other 
points in the I Tnited States whether it be as a common carrier, charter 
carrier, or contract. carrier 

The patrons of this company and the other Virginia companies, 
living or residing in the Commonwealth of Virginia, have received 
full, ‘adequte, and complete services from these companies. Each of 
these companies hold themselves out to render these services to the 
public. There is no lack nor need for additional services of this nature. 

D.C. Transit contends that it has the authority to render the said 
service in the Commonwealth of Virginia by virtue of the authority 
granted to it under its franchise. 

This matter can only be cleared up by this Congress by restricting 
D.C. Transit’s operation to that of a mass transportation carrier of 
passengers originating and operating its services to its patrons in 
the District of Columbia. 

Senator Morse. Thank you very much, Mr. Davis. I am glad to 
have your testimony. 

Mr. Davis. May I say, Mr. Chairman, with your permission. I 
testified before the House committee which heard several bills that 
cover the same point and since that time it is my understanding several 
witnesses on behalf of the D.C. Transit Co. testified with respect to 
the fact that the charter operations and revenues other than general 
passenger revenues with respect to all of the companies operating in 
this area, have increased as the result of the extended advertising 
program being carried on by D.C. Transit. 
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I would like to make a short statement with respect thereto and 
only to the extent that the figures I have before me represent the figures 
of the Washington, Virginia & Maryland Coach Co., those figures 
in no way support that contention; and, as a matter of fact, ‘these 
figures which I have show that our charter operations have materially 
decreased, even though our general revenues have increased, that is, 
revenues have increased throughout our entire mass operation system, 
which is a suburban operation. 

We have had that increase because of several reasons. The No. 1 
reason is of the growth of population in the area; and secondly, in- 
creases in fares granted to us by the Interstate Commerce Commission 
and by the State Corporation Commission of the Commonwealth of 
Virginia. 

Senator Morsz. Thank you. We will incorporate your figures as 
a supplement to your testimony. 

Mr. Davis. Thank you, Mr. Chairman. 

(The figures referred to follow :) 




















| 1959 
1955 1956 | 1957 1958 through 
| | Apr. 30 
* Asoc easrt lilt gic oa 
Passenger revenue___- | $1,998, 139 | $2,076, 819 | $2, 138, 304 | $2, 222, 416 $799, 986 
Charter revenue _.....-.-. 94, 360 139, 058 | 134, 570 | 103, 578 28,744 
Other operating revenue__-_-_-_-- 13, 575 12. » 892 | 12, 344 | 22, 333 4,779 
NN ee on ee ee ae 2,106,074 | 2, 228, 769 @ | 2 D, 285, 218 2, 348, 327 833, 509 
Percent charter to total..........-.---..--- 4.48 oH 6.24 24 | 5. 89 4.41 4.13 











Senator Morse. We will reconvene this afternoon at 2 o'clock. 
Our first witness will be Mr. Theodore Graff, president, Airlines 
Limousine, Inc. We hope to finish the hearings today if possible. 
We will now recess until 2 o’clock with the understanding that after 
we have reconvened I may have to leave the hearings from time to 
time during the afternoon. We stand in recess until 2 2 o'clock. 

(Whereupon, at 12:30 p.m. the hearing recessed to reconvene at 
2 p.m. the same day. ) 

AFTERNOON SESSION 


Senator Morsg. The hearing will come to order. 

The chairman is very Sorry that he was held on the floor until 
just now, and had to delay our hearings this afternoon for 45 minutes. 

The first witness will be William A. Roberts, representing Safeway 
Trails, Inc., and Trailways of New England. 

You may ‘proceed i in your own way. 


STATEMENT OF WILLIAM A. ROBERTS, REPRESENTING SAFEWAY 
TRAILS, INC., AND TRAILWAYS OF NEW ENGLAND 


Mr. Roperts. My name is William A. Roberts of the law firm of 
Roberts & McInnis, in the Continental Building in Washington. 

While I am appearing for Safeway Trails, Inc., and Trailw ays of 
New England, I so announce my appearance because I am a part 
owner in those lines and counsel for them, and I did not want to be 
under any false pretenses. 
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However, my testimony is strictly my own, and is based on my 
experience in the District of Columbia and with the regulation of 
utilities throughout the country for the last 30 years. 

For purposes of the record, my experience was with the Interstate 
Commerce Commission up to 1930 as an examiner, and finally as 
senior attorney-examiner in the Bureau of Valuation. 

Subsequently, I was counsel for the District of Columbia Public 
Utility Commission, and people’s counsel by appointment of Franklin 
Roosevelt, and from 1930 to 193 933 to 1936, people’s counsel; 
thereafter in the private practice of law, but representing States and 
cities and communities, as [ do now, in utility matters. 

With respect to the present bill, my experience includes the legis- 
lation dealing with the merger of street railways in the District of 
Columbia, and dates back to approximately 1925. 

I was on the then city council from 1926 to 1929, when the merger 
of street railways was urgent and when our primary interest was in 
foreign control of our local carriers. 

We then had an act that forbade the control of foreign-owned cor- 
porations that were not completely controlled in the District of 
Columbia or by local utilities and street railways. 

We had as many as six street railways at one time. It narrowed 
to three, and finally, under the merger act, there was permitted a 
merger which was supposed to cure all of our difficulties. 

As the result of very rigorous regulations for a period of time, 
and a great deal of litigation, there was a material change and im- 
provement in our service. New types of cars—streetcars were intro- 
duced, and many consolidations were made of buslines; new types of 
bus equipment were introduced, and a number of local carriers, in- 
cluding the carrier that operated at that time on 16th Street, were 
consolidated into a single carrier. 

Buses, of course, were introduced to the local service at quite an 
early date, and had been preceded many years before by Army buses 
and horse-drawn vehicles, so that the theory that there is something 
different in the carrying of people in mass transportation in cities, and 
in streetcars and in buses, or in performing services other than mass 
transportation for the people by such a service, is certainly not a cor- 
rect one. They are a common service of many different natures, one 
part of whic h is the movement of people throughout the entire 
city. 

It takes me to the question of the instant matter which is related 
to the effort to try to maintain a transit system in the District of 
Columbia by the first legislation which we had. This was directly 
intended to be a subsidy legislation. It is not only subsidy in the 
sense of opportunity to receive cash from sources other than fares, 
but it also was a subsidy type legislation in that it introduces prac- 
tically for the first time under the power of law—that is, actually 
with legislative authority behind it—more than one way of deter- 
mining ‘the amount of profit that can be made in the operation of the 
carrier. 

Since the conventional method of allowing a return, a fair return 
for an economical service is only one of the methods that was applied 
under the present law to the loc: al street. railw: ay company, there being 
an alternative, which is the determination of an amount of return 
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based on the gross operations of the company, not related to the 
amount of property which it may have invested either efficiently or 
otherwise, this is a factor that is quite important in my first point: 
which is that there is some law needed in these long and protracted 
and bitter hearings in the House and in the newspapers and now, 
finally, some in the Senate. It has been difficult to determine whether 
or not there was a genuine need for legislation. 

In my opinion, there is, and the reasons that legislation is required 
with respect to the topic of Senate bill No. 304 in the District of 
Columbia is related to the new method of regulation. 

It is not solely because there is a subsidy provided for the transit 
system—the D.C. Transit System—under the Chalk formula; it is 
because there also is a direct relationship between the diversion of 
revenues or of expenses of this company in its accounting system, and 
the amount of profit which it will be permitted to make correspond- 
ingly, the fares for both regular patrons and schoolchildren in the 
District of Columbia. 

It follows that if this company, under either of these formulas is 
permitted to divert a substantial part of its revenue to other than mass 
transportation functions, wholly within the District of Columbia, that 
it will be enabled to show a lesser return, correspondingly be in a posi- 
tion to increase the fares to the public, or to maintain an unduly high 
fare to the public in the performance of its regular mass functions. 

This would apply under the present system of regulation by the 
Commission, ae which you deal with the value of the property or 
the cost of with certain supplemental sums not related to the 
formulas of aaniiiets that we have long since known, but certain 
supplemental sums that the Commission permits based on a marginal 
difference between the depreciated cost of the property taken over, the 
amount of money invested by the present ownership in that property, 
and certain other factors. 

Undoubtedly, however, we will move in a not too distant period 
of time to the other formula under which the company will receive its 
return based on its gross operating revenues, at whic +h time the ques- 
tion of whether or not it is diverting operating revenue or incurring 
operating expenses for extraneous “business will become a critical 
factor to all the riders within the District of Columbia. 

Now, this problem of endeavoring to subsidize or aid the local mass 
transportation system and to maintain a high standard of service in 
such a system, while at the same time avoiding abuse of that privilege 
by imposing through the interposition on the public in the form of 
taxes or otherwise, of burdens which it should not bear, is a very 
difficult one. 

It inherently involves allocation; and allocation, although you 
would think so to hear the testimony in these hearings, is absolutely 
nothing new in the regulation of utilities. It is an inherent part of 
the regulation of utilities. 

Allocation of the physical property as between noncarrier and car- 
rier property has been in the earliest cases involving railroads; for 
example, where it was necessary to segregate granaries, warehouses, 
or other facilities of that type, which were conducted in separate oper- 
ations from those which were on inherent part of the rail service; 
indeed, many railroads have conducted other enterprises, including 
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land enterprises, some of them now in the oil business, and so forth— 
all of which require segregation of operating property from the non- 
carrier property. 

There is also the necessity for segregation of revenue; as, for ex- 
ample, where in the determination of local fares, local charges, freight 
charges of a facility, it becomes necessary to separate the interstate 
from the intrastate revenues and expenses so that there may be a fair 
determination of one or the other by the respective authorities having 
jurisdiction and now almost wholly concentrated, however, in the 
Interstate Commerce Commission. 

A third necessity for allocation arises in connection with the deter- 
mination of the reasonableness of a rate itself. This can apply not 
only in the transportation enterprise, but, as for example, in the case 
of a corporation which conducts both gas and electric service. 

There it may be necessary to allocate its overheads, its superin- 
tendents, and its other costs so that each service may be fairly charged. 

Last, but not least, as the necessary methods of allocation are those 
which arise by reason of jurisdictional limits, such as we have here in 
the District. 

It would be, in my opinion, an absurd thing for the Federal Gov- 
ernment and the government of the District of Columbia to charge 
the people of the District of Columbia in their ordinary taxes with 
moneys to subsidize services outside the District of Columbia. 

If they could conduct services—as, for example, Mr. Chalk has un- 
dertaken to do—in limousines from here to the New York airports or 
paving companies or parts companies, or the operations related to, let 
us say, air transportation in connection with the advertising or other 
changes on that, it becomes ridiculous for the Treasury to believe that 
it could have a spigot big enough to meet his requirements unless 
there could be a precise allocation of the costs and of the revenues 
applicable to those services and of the property that is used in them. 

Now, this means that, as applied to this company in the District, if 
we are going to assume the philosophy of subsidies, and I think we 
have to in order to provide a convenient system of transportation with- 
in the city due to many things that have been done to develop other 
forms of transportation, competitive transportation, I think we have 
to have some measure of subsidy to maintain the standards that the 
people require. 

That subsidy can be provided in a number of ways. It can be relief 
from taxes, that being the first form of subsidy. Chalk has had two 
of those, one in connection with the relief from certain direct taxes, 
and the other in connection with gasoline taxes which are increas- 
ingly important as more of your service is in buses. 

There are also such forms of subsidy as result in the underestima- 
tion of the real property taxes on the physical property of the com- 
pany. 

This unquestionably has been indicated here where Mr. Chalk re- 
ceived and is now trying to apply to his own purposes the sales price 
of certain common carrier facilities at a price, in which the Govern- 
ment was involved, vastly greater, vastly greater than the cost, and 
very substantially greater than certain valuations that have been 
placed upon property for tax purposes. That is another form of sub- 
sidy. It is a sympathetic subsidy that goes to utilities and others, if 
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they are well represented, and if there is sympathy for them, as there 
is right now. 

So that you get around to the situation that it cannot be avoided, 
and that it is in the District we do intend to have a single basic mass 
transportation facility for service within the District of Cc olumbia. 

A part of the service of that mass transportation facility will ex- 
tend beyond the geographical borders of the District of Columbia, 
and hence will require allocation. 

Certain other mass transportation facilities will enter the District 
of Columbia, the airlines, the railroads, the long distance bus lines, 
and certain feeder carriers that reach out to a distance subst: antially 
beyond the periphery of the Metropolitan District. 

Pthink there are now such facilities, and there always will be. With 
these facilities present you then have other types of related services 
which are going to continue in the District of Columbia, and that 
brings us precisely to the question of, the limited question of, one of 
the questions in this particular legislation, that has to do with charter 
service, with sightseeing service, ‘with spec ialized contract service for 
Government facilities w vith, for example limousine service, and a num- 
ber of variations on our mass transportation problem, which are re- 
quired in all large metropolitan areas and are extremely urgently 
needed here in the District. 

My first contention with respect to the need for legislation has to do 
with importance of sightseeing and the charter fac silities available here 
in the District. 

Over the past and last 10 years there has been or since World War 
II, more particularly, there has been a fantastic growth in the move- 
ment of children from all over the country to the District of Columbia 
asa part of an educational program and partly as a spring festival for 
the children in the high schools throughout the country. 

Many, many of them do come by bus, but unless we are to draw a line 
somewhere about 2 days’ journey by bus outside the District of Colum- 
bia, we are going to bar, and bar thereby a great number of the children 
from the Western States, for example, or from many of the Central 
States who would have to use their entire finances and their entire 
cation period in traveling to and from the District by bus. 

We must maintain in the District of Columbia for them particularly, 
and for others, a large body of local skilled sightseeing and charter 
operators. These children can come in by airplane loads, and they 
will, they will come into Friendship Airport and into the new aivgort 
when it is built, in huge numbers; they come in rail on long movements, 
and when they arrive here they are then—they then require motor bus 
facilities to move around. 

I think that this will be an increasing rather than a diminishing 
percentage of the number of youngsters who come here. 

I think everybody has come to realize what a tremendous thing it is 
to these tens and hundreds of thousands of children that they ‘get a 
chance to look at their Capital, and very desirable nationally that we 
preserve a service for them. 

Now, it would be very nice if it were possible to guarantee equal 
quality of service just simply by fixing a fare in normal regulation. 
This you cannot do. Services such as sightseeing services and charter 
services are genuinely special. 
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The amount of effort that is given by the lecturers, by the operators, 
the efforts they make to bring their services to the attention through- 
out the country of people who might use them are in a large measure 
dependent on competitive forces. 

They would not be so good if they were in the hands of a monopoly. 
If there literally was a “monopoly of all the charter and sightseeing 
services within a single entity within the District, the quality of the 
service would unquestionably diminish, and the cost to these children 
and adult groups, too, from all over the country would unquestionably 
increase. 

The decline in quality would far offset the relative economy of hav- 
ing a single monopolistic interest. 

Now, that economy also has something to do with the question of 
wages that are paid, the quality of the personnel that move between 
these two companies, if they can compete fairly. So there is a need, on 
the one hand, to make certain that there be some provision for the use of 
the facilities of the other mass carriers who will come within the Dis- 
trict, your long-haul carriers, such as the one with which I am asso- 
ciated, and they have equipment designed for charter service, some of 
the intermediate haul carriers who will come from the outlying areas 
to the District, and also for your mass transportation company. 

Now, the mass transportation company, of course, is going to have a 
peak loading and a very large amount of equipment whic h is concen- 
trated in use 5 days in the “week, and largely over a 3-hour spread 
period, morning, and night. 

It has certain erratic tendencies as, for example, the holidays in the 
governmental] departments. 

There is, therefore, a legitimate reason for the mass transportation 
company to want to engage in types of service which can use its equip- 
ment. In that service it also has represented that it uses, it requires, its 
equipment and its facilities exclusively for mass transportation. 

This can be demonstrated not to be true. Your sightseeing and 
charter services have to move in the rush hours of the morning just as 
well as they have to move in midday. It is ridiculous to say that you 
can start to perform sightseeing and charter services at 10 o’clock and 
stop performing them at 4 o’clock in the afternoon, although certain 
amounts are performed during off-peak hours. 

Nevertheless, if this company were permitted to perform all of the 
charter and all of the sightseeing services in the District, it would be 
obliged to maintain certain facilities to meet charter and sightseeing 
needs as well as some of these erratic services in which they have en- 
gaged recently as, for example, the extension of certain of their local 
lines b>yond the proper dominion of a mass transportation business; as, 
for example, trips of limousines engaged in many activities which are 
described in the record before the House and elsewhere as, for example, 
proposals to continue limousine services to New York in conjunction 
with the airport from which the airline by the same company is needed. 

For example, in the fact that they have presently purchased buses 
exactly of the type the most modern intercity buses use, with toilets, 
with ice-chest facilities, and so forth, for no other purpose—they could 
not be used for your loca] streetcar mass transportation purpose. They 
are for competitive engagement in the long-haul charter business, and 
for nothing else. 
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Now within the city itself you have the situation in which they have 
garages. They have labor, and they have bus facilities. As to the 
use of those facilities for mass transport: ation there is a certain 
specific requirement. This peaking is not just a factor of rush hours, 
morning and night. There is peaking on different days of the week, 
some days being heavier than others. 

For example, it is notorious in Washington that payday, Govern- 
ment payday, is a peak riding day, and it alw: ays has been. 

There are seasonal peakings, so that at one time of the year they 
have to have much more equipment than at another, so there is at all 
times an excess of equipment above the average requirement for mass 
transportation. 

The standards with respect to service require that equipment be 

available to replace equipment which is no longer in service, and the 
regular routine overhaul and repair and replac ement of equipment, 
and this will be increasingly true as the average age of their fleet 
stabilizes when their streetcar tracks are gone and they move into the 
quest ion of enentire bus operation. 

So it follows, it seems to me, inevitably that you have an extremely 
difficult problem in allocation if you are going to permit the mass 
transportation facility, the D.C. Transit, to engage in this business 
at all. 

Now it is a difficult problem, but it is not an impossible problem 
It is not an impossible problem to allocate reasonably. 

In my opinion, if it appears, and sometimes it does appear with 
respect to the present operators, that they simply will not cooperate 
in connection with the maintenance of accurate figures and alloca- 
tions, if they insist on avowing and supporting principles that are 
unsound with respect to the allocation of costs, if they demand an 
unfair competitive advantage with others, then we are either going to 
have to do one of two things, it seems to me, Senator: We are going 
to have to do one of two things. Either put them completely out of 
business, uneconomic as that might be, or take some radical step .to 
strengthen the regulatory action against them. 

I do feel there is need of the legislation if you are going to preserve 
a competitive operation of charter and sightseeing business in the 
District of Columbia. I think you have to do that, and you will 
not have any quality unless you do that. 

I think it would be unfair to those engaged in charter business for 
along time. 

As to the nature of regulation, in the first place, if it is impossible 
tomake Chalk behave, to} put. it bluntly, if he runs over to another State 
to avoid jurisdiction and control over his capital requirements, if he 
cannot take care of it here, Congress eventually catches up with him. 
We had a foreign corpor ation holding act before, and we could have 
it again, if there is authority and jurisdiction required to regulate 
that. here, but then comes the question of the needed legislation and 
what it should be. 

I pass over quickly the question of whether or not it is constitution- 
al. To me it seems absurd to suggest that wherever a governmental 
authority grants a license that it cannot condition that license. It 
could provide, for example, that you could have a license as a physician 
but if you did’ you could not be a dentist. 
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It could provide that you could be an accountant and not be a 
lawyer or practice in those professions, so that the privilege granted 
can be conditioned and limited constitutionally. There is no taking 
of property involved. i 

Furthermore, the suggestion that this company be required to 
Segregate ifs expenses and its revenues and its properties so that 
they might be separately treated is in no sense a taking of property. 
To require the reporting of information by a utility has never been 
held to be an improper regulation of a utility or the taking of its 
property. 

So that regulations which require you to completely segregate the 
charter, sightseeing, special, and all the other new devices that this 
very aggressive gentleman may decide to place in service in the Dis- 
trict of Columbia, would not be unconstitutional. There is no taking 
of property involved. 

For a third reason, it could not be unconstitutional because the 
thing that could be suggested as to the proper regulation of his prop- 
erty would be merely a clarification of the original act under which 
he got his authority. 

The original act contemplated that he would not burden his sub- 
sidized expenses with unreasonable or irrelevant costs, and such legis- 
lation as is adopted would be to carry out basically that purpose, 

Now in this particular point you get into conflict with Mr. Flana- 
gan’s testimony. 

Mr. Flanagan knows better. He left the D.C. Public Utilities 
Commission as its Chairman to move right over into the D.C. Transit 
company, and I am sure he took all of his skills with him when he 
went, and he knows that when he says that it is inappropriate or 
improper for the Public Utilities Commission to make an exact allo- 
cation of cost and of revenue as between these varied services that are 
not a part of the subsidized service, and the subsidized service itself, 
he knows that there is nothing unfair about that. It is not at all 
unfair, and that to say this is merely an incremental operation which 
the company should have on the side, as a stick of candy, is simply 
not a legitimate application of the subsidy theory. 

It would give an unfair and undue advantage to the street car 
company, to the D.C. Transit, as against all the others if you assumed 
the conclusion that there is not to be an absolute sole monopoly here. 

Very quickly, it would drive people entirely out of business, be- 
cause, on his theory, the wages, for example—and I stand in the posi- 
tion of having never sought to buy wage labor for a transit company, 
where it was my own or anybody else’s, at any less than a reasonable 
price, and have had, so far as I know, in 25 years of operation, I have 
never been the cause of any strike of any kind whatsoever. In fact, 
we do not know what strikes are in our particular operations, 

I am glad to say that Chalk does not, either, in his operation here. 
He seems to have an excellent relationship with the labor. But take 
labor itself, the streetcar platform labor knows it is going to work 
mostly in a rush hour. It is a situation where its spread day is de- 
signed so that there is a minimum wage protection. That is the 
thing they fight for and have always fought for, to be assured of a 
reasonable wage that would not permit you to hire a man for 1 hour 
in the morning, let us say, and 1 hour at night, and pay him just for 2 
hours; otherwise, he must be permitted to make a reasonable day’s pay. 
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It is true his service is consumed principally in rush hours, and it is 
true that his services during the rest of the day are extremely limited, 
and it i. well known to some people, particularly those living in the 
Spring Valley, Wesley Heights area, that the movement during the 
middle of the day is very, very thin, indeed, when you get down to 
something like 1 hour frequency of service in an ape artment. house area, 
and you are getting down to very thin service obviously requiring very 
few men. 

We have gone through the cycle of one-man car operation here, 
and of course we have one-man bus operation, which has happened 
in the last 20 years, so that there has been an increasingly keen neces- 
sity for labor to develop contracts which would pay them for the entire 
day, even though they only worked in the rush hours. 

But it does not follow that the work that a man may do in perform- 
ing a sightseeing service in the meantime is free. 

if you stand by for only a 5-minute service a day as, for example, 
to touch off a missile, your day’s pay is for the w hole day, and not for 
that 5-minute ser vice, and when one is trying to determine the operat- 
ing costs of the personnel that would be used in charter or sightseeing 
or these other special services that are competitive, it becomes ob- 
viously necessary and it is entirely possible to allocate the cost of the 
labor fairly against the particular operation on which it is performed 
or for which it is held. 

It is not a marginal requirement of a man that he work during a 
charter service during the middle of the day and not get paid for it, 
and I am quite sure, w vith representation they have in the District, that 
isnot going tooccur. They are going to get paid for the work they do, 
whatever time they do it. 

This is applicable to such things also as garage facilities. 

A form of allocation or accounting in which you assume that a 
garage is there for a couple of hours during rush hours in the morn- 
ing on mass transportation service, even though it houses the bus used 
for charter or for limousine service or for hire service or for what 
have you, is ridiculous. 

Quite obviously, the costs are applicable to whatever services you 
perform and, therefore, the formula—there are means and methods 
of allocation, as the much overworked staff of the District of Columbia 
Public Utilities Commission can and will say, by which these deter- 
minations can be made. 

Admittedly the most difficult factor comes up in the general over- 
head, such as advertising, which can be manipulated. “Who knows 
what is reasonable and just advertising? The overhead for the ex- 
pensive personnel, if they engaged in as much litigation and as much 
expansion of their business and as much promotion and as much 
political activity as they have recently, they will be very, very high 
indeed. 

Now, trying to allocate those costs against mass transportation, 
against a subsidized mass transportation, and to charter, sightseeing, 
services, is extremely difficult. 

They are particularly difficult if the carrier is not cooperative. 
If, as at present, there are about one and a half men who do nothing 
else except to try to see the original vouchers that they are spre: ud 
correctly as between the various classes of service and as between the 
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various requirements of the accounting system, and if that is difficult 
to do, if the utility insists on claiming that it is entitled to operate 
on a marginal basis for these services, then there is going to be— 
it is going to be very certain that you are going to require clear -cut 
absolute law, a departmentalization, a very spec cific authority to the 
Public Utilities Commission in order to enable this segregation of 
costs and the segregation of revenue, and to maint iin a legitimate 
subsidized service or else there is only one other alternative, and the 
other anton native is S. 304. 

Now, 8S. 304 is rough, in my opinion, and that is the reason I stated 
when I ce to testify that I am talking for myself, based on my 
own experience. 

It is inefficient to say you cannot use all the equipment and men of 
the mass transportation company for legitimate purposes, but it 
might become necessary if it appears by experience and by the testi- 
mony of the Commission that you cannot secure by legislation and 
by proper regulation a true, fair allocation of these costs and charges 
and property so that we can preserve a free competitive system in 
the sightseeing, charter and other auxiliary services for the ‘District. 

Now, it is possible to write legislation, Senator; I am sure there 
have been proposals for it. 

I personally think some of the suggestions that have come from the 
D.C. Public Utilities Commission informally have been too timid. 

I sat all through the hearing last year, the rate hearing, in which 
we had very little, if any, corporate interest : just public interest was 
involved, and I listened to the battle day after day before the Com- 
mission while it endeavored to segregate costs so that it would not 
be loading in outside the District costs or charter costs or Govern- 
ment contract costs or limousine costs into the service. 

It is quite true, as Mr. Flanagan says, in his testimony before the 
House that they gave in and said, “We won't permit these charges 
to be applied for the purposes of gasoline tax,” but they were doing 
it as a favor. 

There was a grave doubt as to whether the legislation as it presently 
stands was sufficiently clear so that the Commission could vigorously 
enforce it. 

I think there is definitely a need for a firm direction by legislative 
departmentalizing the activities of the company in any ev ent. 

If you do not bar them entirely from engaging in these extra- 
curricular activities they must be department: alized completely. 

All of the charges from the very time they are incurred must be 
allocated against the services, and the Commission must be given full 
authority to enforce its orders and its regular month-to-month require- 
ments with regard to those allocations for every month of the year. 

Senator, there is no use in trying to make the allocation when there 
is a rate case on. Whenever the company wants a rate increase it 
is always an emergency. It always has to be done in 2 weeks, and 
it is utterly impossible to reallocate the huge exhibit they put in at 
that time, certainly under the inspection of the public it is ‘impossible, 
in a period of 2 weeks, while waiting for a fare change. 

There must be a regular system by departmentalizing the com- 
pany completely as if it were a sep: irate corporation, and by insisting 
on the allocation of costs to all these special services currently as 
they proceed, and toward that end there is a need for legislation. 
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Senator Morsge. May I interrupt at this point? I want counsel of 
the committee to examine this testimony of Colonel Roberts, just 
made in regard to the Public Utilities Commission of the District’s 
position w ith regard to the matter he is discussing. I want a research 
analysis made of the policies of some of the public utility commissions 
confronted with a similar problem, for comparative purposes, assum- 
ing that such material can be found. 

Tt w ould seem to me, Colonel, that what would be helpful to this 
committee is to take the policy of our own Public Utilities Commission 
and compare it with the policies of other public utilities commissions. 

I direct counsel to seek and obtain information from the District 
government office, and every assistance you need with regard to the 
preparation will be granted. 

Mr. Roserts. I might suggest that you gave him a very hard job 
because generally local mass transportation is not regulated by State 
utility commissions. It is pretty much regulated by ordinance or 
by some sort of contract. 

Secondly, the form of regulation which you have established here 
on a subsidy for this company is rather unique. But there are other 
forms of allocation in other utilities which are applicable to this thing 
I have been talking about. 

Senator Morss. I recognize that this is a job. It may be that the 
material is unavailable. If so, that is important to find out. But I 
have very able counsel, and if it is available counsel will find out. 

I think it is important that we find out if we have any standards 
followed elsewhere where we can compare the work of our own Public 
Utilities Commission on this matter. 

Mr. Roserrs. If I had to summarize what I have tried to say so 
lengthly it would be that there should be an attempt made by legis- 
lation to make sure that the District of Columbia Commission has full 
authority to fully segregate these costs, and if you can’t do that, that 
the D.C. Transit should be precluded from engaging in these activities. 

Senator Morsr. Thank you very much, Colonel. 

I have a request that the statement of Mr. Theodore Graff, presi- 
dent of Airline Limousine, Inc., be incorporated in the record _to- 
gether with an exhibit which he wishes to have inserted dealing 
with the D.C. Transit C ompany’s s advertisement of “De Luxe Cadillac 
Limousine Transportation.” ‘They will be incorporated in the record 
at this point. 

(The statement and the advertisement referred to follow :) 


STATEMENT OF Mr. THEODORE GRAFF, PRESIDENT, AIRLINE LIMOUSINE, INC., 
DUNDALK, Mb. 


My name is Theodore Graff. For 23 years, I have been the owner and opera- 
tor of Airline Limousine, Inc., which is the ground transportation service at 
Friendship Airport serving Baltimore, Md. I appear here today in support of 
S. 304 in the hope that this committee will favorably report it as speedily as 
possible. 

The operations of D.C. Transit System, Inc., as they are being conducted cur- 
rently, present a very real threat to my business—a threat which thus far I have 
been able to defeat, but which nevertheless constitutes a continuing danger. 

As I understand the franchise granted to D.C. Transit, it was for the pur- 
pose principally of assuring the continuation of a private enterprise mass 
transportation operator serving the District of Columbia public. Under this 
franchise, D.C. Transit has now seen fit to invade Friendship Airport, which 
serves Baltimore and certain Washington, D.C. passengers, and intrude upon 
my business there. It has engaged in an aggressive advertising campaign seek- 
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ing the business—a campaign which I would assume has cost it several thousands 
of dollars. I have knowledge of the fact that at Friendship Airport some of 
D.C. Transit’s top officials have aggressively solicited the airport director and 
airline managers in attempts to take over the service rendered under contract 
by my company, Airline Limousine, Inc. 

The president of D.C. Transit has made public utterances that the transit sys- 
tem plans to develop routes to and from all airports and build a downtown 
terminal. 

I further have read in the local press that D.C. Transit is in the roadbuilding 
pusiness, and has taken over the distributorship of truck parts and accessories. 
If, under its authority, D.C. Transit can use its assets and resources to encroach 
upon any business it wishes, where will it all end? Who will draw the line? 

My company pays approximately $15,000 annually on a gross receipts basis as 
a franchise tax to Friendship Airport. We also pay city and State taxes, in- 
cluding gasoline taxes. D.C. Transit is exempt from these taxes and the tax 
on motor fuel; hence, it has offered service at discount prices. 

I do not ask for special privileges. All I ask is that D.C. Transit not be per- 
mitted to use its resources in competition with the services of other companies. 

Thank you very much for giving me the opportunity to appear before you 
today. 


Senator Morsr. Is Mr. Amarosa here? 
(No response. ) 


Senator Morse. As I previously indicated Mr. Amarosa’s statement 
will be filed in the record when it is received. 
(The statement referred to follows.) 


STATEMENT OF VINCENT AMOROSA, PRESIDENT, WASHINGTON SIGHTSEEING 
OPERATORS ASSOCIATION, INC. 


Mr. Chairman and members of the committee, my name is Vincent Amorosa. 
Iam president of the Washington Sightseeing Operators Association, Inc., which 
is an association composed of 65 independent sightseeing operators in Wash- 
ington, D.C. I appear here today in support of S. 304. 

I make my living by providing sightseeing service to visitors in the District 
of Columbia. I own and operate one limousine. The members of our asso- 
ciation all pay District of Columbia taxes. The D.C. Transit System is exempt 
from many District of Columbia taxes, which, we understand, add up to over 
$1 million annually, based on the amount paid by Capital Transit. 

We cannot compete with D.C. Transit in mass transportation. The corpora- 
tion was given a monopoly in that field. But, it is allowed to compete with us 
in charter, sightseeing, and limousine services. In other words, the taxes we 
pay held subsidize D.C. Transit’s competition with us. 

Since July of last year, four of our members have lost sightseeing concessions 
to D.C. Transit Systems, Ine. The concessions involved are the Ainsworth 
Motel, the Park Silver Motor Hotel, the Commodore Hotel, and the Franklin 
Park Hotel; they were operated by Eugene George, Frank P. Enfante, Paul A. 
Swan, and Raymond Warrenner, respectively. 

I would like to cite to you one of these cases as a typical example of how 
D.C. Transit, Inc., has operated to encroach upon our businesses. That is the 
case of Paul A. Swan, past president of our association. 

In retaliation for Mr. Swan’s complaints to the House Small Business Com- 
mittee, D.C. Transit placed sidewalk sightseeing salesmen in front of Mr. 
Swan’s office, as well as throughout the Washington downtown area and out- 
side the White House for the purpose of drawing away business from Mr. 
Swan and other association members. First, Swan lost his concession at the 
Stratford Hotel to D.C. Transit, Inc. 

On October 1, 1958, the Commodore Hotel management informed Mr. Swan 
that effective October 15, 1958, his company, Federal Sightseeing Tours, could 
no longer have the sightseeing concession at that hotel. His successor was D.C. 
Transit System, Inc. 

Mr. Swan paid the Commodore Hotel $75 per month for the sightseeing con- 
cession, with a gross revenue coming to his company of about $6,000 annually. 
The management of the Commodore Hotel informed him that D.C. Transit Sys- 
tem is paying the hotel a considerably larger fee in the form of a percentage. 
He was told that he could not possibly meet D.C. Transit’s proposition. 
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Mr. O. Roy Chalk, president of the D.C. Transit System, seems unaware that 
one of his responsibilities to the community is to help keep the free enterprise 
system alive—a system from which he has derived considerable benefit. Despite 
the fact that the welfare of over 100 small businessmen hangs in the balance, 
he thinks and speaks only of his rights, and keeps beseeching the Congress for 
additional subsidies to strength his tax-exempt monopoly. As he sees it, we 
are expendable. 

Mr. Chalk’s attitude is that anyone whose pocketbook status is smaller than 
his is an inferior person. However, it is true that our bank accounts are con- 
siderably smaller than his. We have not learned how to feed at the public 
trough. 

The D.C. Transit System has a powerful transit monopoly. It has at its 
disposal finances, equipment, personnel, advertising funds, and an advertising 
medium that no charter, sightseeing, or limousine company in the District of 
Columbia can match. The corporation operates over 800 buses and 500 street- 
ears. These vehicles, which traverse the city, are used by the corporation to 
advertise its charter, sightseeing, and limousine services, as well as other of 
Mr. Chalk’s enterprises. It has been said that an outsider would have to pay 
D.C. Transit four figures per week for the same volume of advertising. At 
the House Small Business Committee hearing, and at the PUC fare hearing 
last year, the PUC indicated that for the year ending December 31, 1957, D.C. 
Transit spent $335,000 for advertising and promotion out of less than $500,000 
revenue in charter, sightseeing, and limousine services. In addition, its losses 
are carried by the mass transit system. We cannot have losses and stay in 
business. 

He has perverted his contract, as Congressman Wright Patman has said, 
because he uses all of his resources, manpower, and assets to encroach on many 
other businesses, not charter, sightseeing, and limousine. If his franchise 
gives him the authority to go into the roadbuilding business, routes to airports, 
motels, etc., where will it all end and who is to draw the line? 

Mr. Chalk says he has no desire to put small business out of business, and 
he would not hurt anyone, but he continues to try to extend D.C. Transit into 
every form of transportation in the District of Columbia area—limousine, char- 
ter, sightseeing, suburban routes, routes to the airports, helicopter service, and 
interstate limousine service—by the use of his D.C. Transit assets and resources. 

It is only a matter of time before all of us will be put out of business, unless 
the Congress provides adequate protection for us against the devastating compe- 
tition of D.C. Transit. The speedy enactment of this legislation appears to be 
our only hope. 


Senator Morse. Mr. Lerner, president of Airport Transport, Inc. 
You may proceed in your own way, Mr. Lerner. 


STATEMENT OF MOE LERNER, PRESIDENT, AIRPORT 
TRANSPORT, INC. 


Mr. Lerner. Thank you very much, Mr. Chairman. 

Mr. Chairman and members of the committee, my name is Moe Ler- 
ner, and I am the president of the Airport Transport, Inc., which has 
the exclusive contract with the Federal Aviation Agency for carrying 
passengers and baggage from the Washington National Airport to 
Washington, D.C. and other destinations. For this privilege, we pay 
a minimum guarantee to the Government of the United States of 
$175,000 a year, plus a percentage of all business originating at the 
airport. Last year, we paid the Government of the United States for 
this privilege approximately $270,000. We are currently paying at 
the rate of $300,000 annually. 

In addition to our carrying passengers from and to the Washington 
National Airport, we carry passengers from downtown Washington 
to regularly scheduled flights originating at Friendship Airport at 
Baltimore, Md., under an agreement with the several airlines which 


TH om—tai1 -—- TF wie 


me 


~~ mm ew ee ee Te he lL at ie 


oF © A cf Mee 


—_y 


—. = 


_ 


77. eee 


REGULATION OF D.C. TRANSIT SYSTEM, INC.—1959 101 


currently operate jet flights to and from Friendship Airport. These 
airlines are TWA, American Airlines, and Pan American Airways. 

Airport Transport, Inc. has been at the W ashington National Air- 
port giving uninterrupted 24-hour, rain-or-shine service since May of 
1941. Our current fleet of over 120 vehicles which serves airport pas- 
sengers and airport personnel exclusively make approximately 1,500 
trips daily carrying about 5,000 passengers a day, and we run in a 

ear in excess of 7 million miles. The corporation’s fleet of automo- 
ea, which consists of taxicabs, Cadillac limousines, and specially de- 
signed 6-door, DeSoto limousines, represents an investment of approx- 
imately $600,000. 

I appear before you in support of S. 304. I shall be quite brief in 
my reasons for this, but I hope you will not confuse brevity with a 
lack of seriousness in my appearance here today. 

Charter, sightseeing, and limousines have too long monopolized 
these hearings. It is time that we ventilate the encroachments by 
D.C. Transit into other fields. This tax-exempt monopoly has been 
using the same pattern and strategy of encroachment in other busi- 
nesses as well as charter, sightseeing, and limousines. By the author- 
ity of its franchise, it is allowed to engage in the charter and sight- 
seeing business. But was it the intent of this authorization to per rmit 
this tax- exempt corporation to use its resources and assets to develop 
limousine routes from National Airport to New York airports? Was 
it intended that this authorization allow this corporation to spread its 
tentacles to routes to and from airports ? 


Presently they have filed with the ICC for permission to operate to 
Chantilly Airport. 


Let us examine some additional facts about a business of which I 
can speak with some authority. 

D.C. Transit System, Inc., and my company have one thing in 
common, and that is that we are both engaged in the tr: :nsportation of 
passengers. Everything else about our business is dissimilar. For 
example, the Government of the United States, in granting us the con- 
tract to carry passengers from the airport, did not assure us that it 
would look kindly upon a 614-percent rate of return on our investment 
or our gross operating revenues. We pay all local, State, and Federal 
taxes: chargeable to our business, including gas taxes, whether or not 
we get a 61/- -percent return. We cannot conduct a losing business 
in one phase of our operation, and make it up in another as D.C. 
Transit System, Inc., is able to do. 

Senator Morsg. I am going to interrupt for about 2 minutes and 
take a recess. 

(At this point a brief recess was taken.) 

Senator Morse. Thank you very much for your cooperation, Mr. 
Lerner. You may proceed. 

Mr. Lerner. Thank you, Senator Morse. 

What D.C. Transit System is able to do under the interpretation it 
gives to the franchise granted it by Congress, is to compete with us by 
setting up its airport transport: ation services at any rate which it 
desires so long as the revenues derived from its mass transportation 
operation, minus the losses suffered in other operations, do not exceed 
614-percent rate of return after the payment of all taxes, including 


income taxes. In effect, its mass transportation profits subsidizes its 
sideline business losses. 
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Under these conditions, it is conceivable that at some future date 
we may be forced to the wall, as have some of D.C. Transit’s other 
competitors. 

I do not believe that the Congress foresaw the present threat to 
competition in the District of Columbia. ¢ ertainly, the Congress did 
not intend that the D.C. Transit system, a public utility, should operate 
without restraints. Suppose, for example, that D.C. Transit would 
spread bus routes to unpopulated areas, operating these extensions at a 
loss, but in the meantime buying up real estate adjacent to these lines 
which would jump in value because of the av ailability of transporta- 
tion. Suppose that D.C. Transit operated supermarkets in various 
terminals and properties, where passengers would originate and termi- 
nate, and give them easy access to shopping fac ilities, thus competing 
with other businesses not in the same position to carry their potential 
customers to and from the store. 

During the hearings before the House Interstate and Foreign Com- 
merce Committee on bills similar to that which you are considering 
here today, there was a colloquy on Wednesday, June 3, 1959, between 
Congressman Friedel, of Maryland, and the president of D.C. Transit 
with pata to questions about F riendship Airport. In the course of 
that colloquy the president of D.C. Transit stated (1) that his company 
had been working with the CAA in making studies of time to and from 
Friendship; (2) ‘that the cost of these studies and work in connection 
therewith was about $7,000 which was expended by D.C. Transit “as a 
public service”; and (3) that D.C. Transit’s rate for carrying passen- 
gers to Friendship was $2 per passenger, and that no one else had 
thought of providing this service and D.C. Transit was the first one to 
start it. 

I think that it is necessary to set the record straight on these 
statements. 

With regard to the first of them, I would like to say that Airport 
Transport, the company of which I am the president, has had a con- 
tract with the CAA and its successor agency, the Federa] Aviation 
Agency, for 1814 years and is the only ground operator to have held 
this contract. We have been in constant communication with CAA 
and its successor agency, FAA, and have made available to them 
studies on mileage, time, and other pertinent factors on the carrying 
of passengers between Friendship Airport and Washington, D.C. 
Thus it was not necessary for D.C. Transit to do this work in any 
manner, shape, or form. 

Second, the president of D.C. Transit said that he spent $7,000 as a 
“public service.” It is my contention that this $7,000 came from the 
farepaying public on D.C. Transit’s mass transportation operations. 
If, indeed, it were a public service, why was the money spent on large 
advertisements about D.C. Transit service to Friendship published in 
the newspapers and on placards in their buses and streetcars? 

May I interrupt to just submit this to the chairman, please ? 

Senator Morsr. It will be received as an exhibit in the record. 

Mr. Lerner. Thank you. 

Senator Morsr. Let the record show that it is the same advertise- 
ment that Mr. Graff presented. 

Mr. Lerner. That is correct. This advertisement was run in all 
newspapers consistently over a period of many, many months. 
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(The advertisement referred to was made an exhibit in the testi- 
mony of Mr. Graff and may be found upon p. 98 of the hearings. ) 

Mr. Lerner. Finally, on this question I would like to ask if the 
committee would ascertain who requested this “public service” by 
D.C. Transit. I believe that the $7,000 expenditure should not be 

categorized as an expenditure “in the public interest” but, rather, as 

an expenditure for the self-aggrandizement and encroachment of 
D.C. Transit into a transportation field with which it is not familiar 
and on which it has not been asked to render any service. I believe 
this is particularly true when one realizes that D.C. Transit had some 
of its top executives actively soliciting airport and airline officials for 
the business between Washington and Friendship despite the fact of 
our existing contracts for such passenger transportation. 

Third, as far as the statement that no one else was providing this 
service and that D.C. Transit was the first one to start it, I would 
like to state unequivocally that for 10 years, ever since F1 riendship Air- 
port first opened, my company has been providing a reliable service 
to Friendship from Washington, D.C., and Air Line Limousines, Inc., 
of which Mr. Theodore Graff is president and which has the contr act 
for ground transportation at Friendship, has been providing a reli- 
able service from Friendship to Washington, D.C. Neither of our 
companies has ever failed to meet a request for transportation, and 
both of us have contracts with the various airlines serving Friend- 
ship and Washington and with the airport officials. For the past 8 

ears, we have had a fare of $2.50 and, to my knowledge, we have not 
aa any complaint regarding the fare since it is the only economically 
sound fare that is possible under present circumstances. 

Here again is an effort to cut rates and encroach in fields already 
served adequately by aggressive advertising and solicitation on the part 
of D.C. Transit and its officials. Either the statements made by Mr. 
Chalk before the House committee are inaccurate or the statements 
which I am making to you here today are inaccurate, since the two can- 
not be reconciled. I invite the committee to ascertain which of us is 
accurate on these specific questions so that you can determine the true 
facts for yourselves. I have no doubt what the outcome of the commit- 
tee’s investigation will be. 

The legislation which you are considering today would prevent D.C. 
Transit System, Inc., from paying for the operating expenses of its 
other varied oper ations out of its profits from mass transportation. It 
would also prohibit them from paying out of these same profits for the 
advertising of its airport transportation services (as witness the ex- 
amples that I filed with this statement). Furthermore, it would pre- 
vent D.C. Transit from using the buses and streetcars for prominently 
displaying advertisements selling its limousine service to potential pas- 
sengers to Friendship Airport at cutrate prices. This space could be 
sold to other advertisers and bring additional revenue to D.C. Transit. 
This legislation will thus assure equalized competition instead of com- 
petition from a tax-exempt monopoly which can expand its tentacles 
through the use of the device of holding down its profits by entering 
into a losing business operation with an unfair competitive advantage. 

D.C. Transit has invaded not only routes to airports via taxicabs and. 
limousines and charter and sightseeing services, but also has entered, 
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or plans to enter, interstate bus service by limousine, helicopter service, 
street paving, house and apartment building, truck leasing, row houses, 
motels, shopping centers, diesel engine sales servic e, subur ban lines, and 
so forth. The independent transportation operator in this area pres- 
ently lives under a cloud that can ultimately eliminate him from busi- 
ness. For the reasons given, I believe that this legislation should 
become law. 

If any members of the committee have any questions, I shall be de- 
lighted to answer them. 

Senator Morse. Thank you very much, Mr. Lerner. I have no ques- 
tions. 

Mr. Lerner. Thank you very much, Senator Morse. 

Senator Morse. I want the attention of the staff of the committee 
fora moment. Because there have been frequent references during the 
day to the hearing on this subject matter before the House committee, 
the Chair now rules that the House committee transcript will be ine or- 
porated by reference as an appendix to this record for use of the com- 
mittee in today’s session. 

The Chair instructs Mr. Smith as staff director of the committee to 
make such assignments as his discretion dictates to members of the staff 
so that they will be familiar with all parts of that record and be pre- 
pared to brief this subcommittee in executive session on the record 
taken in the House. 

I have always felt, may I say, that this procedure ought to be gen- 
erally followed, that Senate committees, when the hearings have been 
completed by the House, and House committees when the heari ings have 
been completed by the Senate should have the transcripts. It would 
save the taxpayers a lot of money for one reason, and it would also 
bring into conformity it seems to me more often than is the case the 
record made in each of the Houses. 

I want the staff to give very careful attention to this assignment 
because as I take these various problems in executive session I shall 
want to know what the position was over on the House side, what 
discrepancies if any exist, what information was given in the House 
that we may not have in our record. 

By making this assignment I think that we are going to save the 
committee a great deal of time. 

The next witness will be Mr. D. Jay Hyman, representing the 
W.M. & A. Transit Co. and Suburban Transit Co. We are glad to 
have you, Mr. Hyman. You may proceed in your own way. 


STATEMENT OF D. JAY HYMAN, REPRESENTING W.M. & A. TRANSIT 
CO. AND SUBURBAN TRANSIT CO. 


Mr. Hyman. Thank you, Mr. Chairman and members of the com- 
mittee. If the committee please, 1 do not have a prepared statement 
which I would like to put into the record. I would like to speak 
for approximately 7 or 8 minutes. 

Senator Morse. Proceed in your own way. 

Mr. Hyman. My name is D. Jay Hyman. I am an attorney with 
offices in the Tower Building, Washington, D.C., and I appear hear 
on behalf of and as cocounsel of the W.M. ‘& A. Transit Co. and S1- 
burban Transit Co. 
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W.M. & A. Transit Co. is a transit company operating in the met- 
ropolitan area of the District of Columbia. It has been in existence 
since approximately 1925, which as the committee is aware is a number 
of years prior to the Interstate Commerce Act, and as such received 
grandfather rights when the Interstate Commerce Act was passed. 

During the past 5 years this company has been operated by the 
employees who bought out the previous owner of the company. The 
company during the past 5 years has made tremendous strides and the 
normal operating revenues show that approximately one-third of all 
revenues derived by the company are due to sightseeing and charter 
ope “ations. 

Senator Morse. How much? 

Mr. Hyman. One-third of all the revenues are derived from the 
sightseeing and charter operations. 

In 1957 this approximated $350,000. In 1958 this approximated 
¢330,000, or a drop of $20,000. In my opinion this is due principally 
and primarily to the competition which D.C. Transit has been ever 
increasing in this field. W.M. & A. Transit Co. is not a subsidized 
company. It cannot afford to compete and continue competing with 
a loss in revenue against companies like D.C. Transit which is a sub- 
sidized company. 

I appear here in support of the bill that is now before this commit- 
tee. If W.M. & A. Transit Co. is forced to compete over a period of 
time over an unfavorable and uneconomic competitive basis the charter 
revenues will decrease, and eventually the company must go bank- 
rupt in the long run. 

As the subcommittee is wel] aware, the charter revenue business is 
the more profitable business than is the mass transportation of pas- 
sengers. 

I will call your attention later to the exhibits put in the record be- 
fore the House committee by Mr. Flanagan, where, in itemizing the 
total operations of the company, the total operations showed a $123,000 
profit for the month of April, and the charter operation showed a 
32 percent profit—or equivalent to 25 percent of the total, even though 
the revenues received from each of these operations was 90 percent 
and 10 percent. 

W.M. & A. Transit Co. is in the process of applying for permission 
to take over another local passenger carrier in the metropolitan area of 
the District of Columbia. That company is known as Suburban 
Transit Co. The means of this acquisition is by a wholly owned sub- 
sidiary known as Inter-County Transit Corp. That company is also 
engaged in the charter operations business and its charter business has 
suffered because of the increased competition of the D.C. Transit Co. 

In supporting this bill, I take the position that the absolute mini- 
mum which can be done to correct this unfair competitive situation 
is the bill which calls for a complete separation of their mass trans- 
portation and their sightseeing charter operations. In my opinion, 
this is completely necessary. 

I would like the committee to keep in mind at the time D.C. Transit 
appears before them, assuming that the same exhibits will be given 
to you as were given to the House committee by Mr. Flanagan, the 
statement showing profit and loss for 1959, a setup showing in one 
column the total operations, and then they proceed to eliminate the 
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charter operations, giving as an end result the mass transportation 
operations. 

Now, in eliminating the charter operations they go down all of 
their costs of expenses. 

Senator Morsr. Mr. Hyman, would you like to insert that materia] 
in the record at this point? It isin the House hearings. It isa public 
document. There isn’t anything which prevents you from inserting it, 

Mr. Hyman. As I understand it, Mr. Chairman, your ruling a few 
moments ago was that the transcript became a part of this hearing. 
Therefore, I do not feel it necessary, inasmuch as I assume that you 
already incorporated it into the record. 

Senator Morse. It will become an appendix for the use of the com- 
mittee. It will be in the files of the committee and will be available 
to the committee, but will not be in the transcript of the committee, 

Mr. Hyman. If the chairman please, I would then like to submit 
a copy by a late filing, inasmuch as this is the only copy I have at this 
time, and will supply the committee with those copies this week. 

Senator Morse. This exhibit will be identified as what ? 

Mr. Hyman. It will be identified as the income statement for the 
month of April 1959, showing total operations and elimination of 
charter operations and will bear the heading of D.C. Transit System, 
Inc., it being an exact copy that was submitted to the House committee. 

Senator Morsr. That is the identification I was about to ask for. 
Is this identical copy of what Mr. Flanagan presented on behalf of 
D.C. Transit to be inserted in the House record? 

Mr. Hyman. This is a copy that their counsel supplied me at the 
hearing. 

Senator Morsr. The exhibit will be received and printed in the 
record at this point. 

(The document referred to follows :) 
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n EXHIBIT No. 2 
D.C. Transit System, Inc., income statement for month of April 1959, showing 
of | total operations and elimination of charter operations 
| = 7 | - 
al | Operations 
: Total oper- | Elimination | after elimi- 
1c | ations | of charter nation of 
it. | operations charter 
? | operations 
Ww a a i re Be intl tte ag 
g. Operating revenue: 
y Passenger revenue- - | $2, 288, 517 aa | 52, 288, 517 
u Charter revenue. | 188, 068 | $188, O68 |__ 
Other revenue- - | 37, 908 | 37, 908 
n- Total operating revenue- --- | 2, 514, 493 188, 068 2, 326, 425 
le Operating expenses: | 
.e Operating expenses: Rail operations_--......--- | 672, 414 672, 414 
a7 Operating expenses: Bus operations: | | 
Lit Superintendence of plant and equipment- ---.---_- 7, 870 | 7, 870 
. Bus maintenance - -- | 186, 786 | 186, 786 
1S Maintenance and operation service equipment_- 3, 041 | 3, 041 
Other plant equipment--- wi ae ‘ 26, 547 | 26, 547 
Fuel and lubricants__- os 65, 893 3, 995 61, 898 
Other garage expemses._..._.--- ieeue daha : 68, 798 68, 798 
! Operator wages. - -- ai ne ‘ 629, 082 60, 903 568, 179 
1e Training and students-- > ‘ 14, 367 14, 367 
of Other transportation expenses. - - -- ‘ ; nn 93, 472 80, 793 
Commissions. - - ; 12, 897 246 
m, en and solicitation.-_-_-____- eds 13, 418 5, 543 
PERFOR, cincncwnsencace ae ‘ ; ace 11, 442 3, 267 
De, Traffic rents_ ---- iccieaaieeinaetetiians nih 1, 127 | 132 
or Injuries and dame wges._- ee vinkwaiteies a | 66, 462 58, 214 
: Employee welfare expenses. - . - - 44, 003 | 44, 003 
of Other administrative and general expenses_-_-_-----~- 79, 280 | 79, 280 
Total operating expenses._..........--------------- 1, 996, 899 | 115, 521 
he A TRI nc apres oes nkwannaydesd itemise 127, 723 | 38, 941 
Taxes, other than income taxes: | 
h  —— ge ahibe onthe aiantaad ; DO Ste Peecancan . 
ne OE ES Sa eat, yh 6, 094 | 489 
a oe esl ciens maine ese waitin TED ntccnnsencten 
| Peeeperemeeds GANGS... . << <a seo ne ae pee ee oaks 2, 686 | 476 
Total taxes, other than income taxes....____.-..-.----- 61, 15 56 965 60, 191 
NN cial Oi cc ncpecun 172, 883 
Amortization of acquisition adjustment-_-__.._._-.......----- —86, 158 |-....- a —86, 158 
Provision for track removal and repaving.----._..-----.--- x 87, 016 |- =e rs 87,016 
Total operating expenses, taxes and depreciation. ------- 2, 359, 519 155, 427 2, 204, 092 
ir i NE DoS cone tanannwcuccadeenibacadeandusen 154, 974 32, 641 122, 333 
POT EAIN® TRGOTIO TAG bbe ncn cadasenstas-sunwaecmiennns EE ME Satis cniicinabte’ —22, 464 
| ee Se 
ING Es aie iid Dis doccnnesebhdaedshenc<pneete 132, 510 32, 641 99, 869 
Rn 5k cana cuwacweasiteneedmee masa ie wage WO Rixedeticn dente 9, 086 
I ican iinceenie nae ae tacni naam 123, 424 32, 641 90, 783 
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Mr. Hyman. I would like to have the committee, in reviewing this 
exhibit which I believe will be presented by Mr. Flanagan, to ask them- 
selves when D.C. Transit says they eliminate this so-called charter 
item, “Are they really eliminating the entire cost of the charter 
operations?” 

I call your attention to the fact that Mr. Chalk testified that of the 
total thousand buses approximately that the D.C. system has, approxi- 
mately 400 to 500 buses are at one time, upon certain occasions, engaged 
in the charter business. One cost that is listed on this is interest ex- 
pense for the month of April as $9,000 in the total operations, 
Nothing is subtracted for charter operations. 

Now, interest expense would be the interest charged on financing 
of motor-vehicle equipment and buses. And if 400 or 500 of these 
buses are at times used in charter operations, is it not fair that some 
portion of that interest expense should be charged to charter opera- 
tions? 

I ask the committee to take each one of these items and ask them- 
selves if the allocation which D.C, Transit comes before you and says, 
“This is a proper allocation,” will you ask yourselves if you really 
think that is a proper allocation. For instance, depreciation; total 
depreciation expenses for the month of April is $172,000, and yet de- 
preciation on the 400 or 500 buses which are used in charter operations 
isnothing. This to me is very surprising. 

I will leave this with the committee merely to ask your indulgence, 
and at the time Mr. Flanagan goes over these items, and he will go 
over them one by one to show that charter cost, please look at it with a 
jaundiced eye or with your own estimation as to wh~* the cost 
should be. 

I think it extremely important that separation be utilized, because, 
as you see, figures can be put down as one wants them to be put down. 

I call the attention of the committee to the fact that before the Inter- 
state Commerce Commission hearings, which this committee may be 
aware of, when D.C. Transit was attempting to take over many of 
the Gov ernment operations which were operated on a contract basis, 
that in determining their cost D.C. Transit System did not allocate 
any wages to these contract operations by saying, “Well, we are using 
the spare time of the employees,” but yet it was shown on cross ex- 
amination that these contract operations were operated and obviously 
the employees at the peak hours of the day in mass transportation sys- 
tem would not have spare hours to use on so-called contract operations. 

Another example of D.C. Transit System’s bookkeeping is about a 
firm called Montgomery Bus Lines System. This is a w holly owned 
subsidiary operated in Maryland doing a suburban service. The re- 
port submitted to the Public Service Commission which shows alloca- 
tion to that company, shows the total allocation that D.C. Transit 
makes to the management includes Mr. Chalk, Mr. Fox, and the other 
officers, the officers being identical with those of D.C. Transit System, 
the total allocation for all management funds is not only the officers 
but all management, $553 for the entire year. 

Now, obviously, management functions with Mr. Chalk serving on 
the Board is worth more than $550 for the year, and that is the only 


allocation that. the company makes in its statement for the Public 
Service Commission. 
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I would like to call the committee’s attention to the statement made 
by Mr. Flanagan on page 341 of the House record wherein he said— 

The allegation so often made that D.C. Transit System, Inc., is a tax-exempt 
organization deserves some attention. Congress did relieve the company of the 
liability of the antiquated gross receipts tax which formerly existed. Other 
bus companies in this area paid a 1-cent tax per mile of operation in the District 
of Columbia in lieu of the gross receipts tax. Congress has now relieved these 
other companies from liability for this 1-cent tax. Therefore, we are all even 
in this respect so far as exemption from taxation is concerned. 

It is my impression that a bill to relieve these other companies has 
passed the House of Representatives or the Congress. However, I 
am further advised that this present bill is pending before the Senate. 

Now, if Mr. Flanagan can peer into his crystal ball and know that 
the Senate will pass this bill and state as a matter of fact that Con- 
gress has relieved these other companies, Mr. Flanagan has much more 
confidence in this bill than I do. But I do hope this bill is passed. I 
do hope this record will be clear. And Mr. Flanagan undoubtedly 
will make the same statement to this committee that the other com- 
panies are still paying this tax as of the present time. 

Senator Morse. Let the record show that it is the chairman’s under- 
standing after consultation with the committee staff that the bill which 
you referred to is known at the Broyhill bill that is pending before 
this subcommittee. Hearings on it will be set in due course. 

Mr. Hyman. Thank you, ‘Mr. Chairman. I believe that is the bill 
that Mr. Flanagan refers to as “Congress has already passed.” I 
agree with Mr. Moe Lerner, in his statement on page 4 wherein he sets 
forth various hypotheticals of what the D.C. Transit Co. could do. 
However, I would like to go one step further. D.C. Transit System, 
Inc, and Inter -County Transit Co., a subsidiary of WMA Transit, 
were engaged in hearings before the Public Service Commission on 
the question of Inter- -County acquiring the Suburban Transit Co. 

D.C. Transit Systems, Inc., applied for the precise same routes as 
Suburban Transit Co. operates, and in the cross-examination of Mr. 
I. B. Goad, who was one of the officers of D.C. Transit Systems, Inc., 
Mr. Goad ‘admitted that these routes could not be operated by both 
companies at a profit, that either of the companies or both of the com- 
panies must lose money if they were both operating the route. How- 
ever, he then went on to say that D.C. Transit is willing to compete 
on this basis. 

It is certainly obvious from this testimony that D.C. Transit Sys- 
tem, Inc., not only will go into loss operations in other than the mass 
transportation of passengers such as charter business but they will 
also go into loss operations within the mass transportation of pas- 
sengers in order to drive competing businesses to the wall and out of 
business. At that time we will then see if D.C. Transit will continue 
to operate those operations at a loss. 

In summary I would merely like to say that I think it is advisedly 
unfair and a gross miscarriage of the charter which was awarded to 
D.C. Transit [ believe in all good faith by Congress for that company 
to engage in these sideline “activities, not only the sightseeing and 
charter business, which is grossly affecting us at this time, and in en- 
gaging in those businesses by operating them at a loss regardless of 
what the income statements for the company show, to the detriment 
of the other companies operating in that field. 
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There was testimony before the House, but I believe it was a mem- 
ber of the Board of Commissioners of the District of Columbia, that 
the loss shown by the charter operations of D.C. Transit Systems, Inc, 
for the last 2 years was approximately between $100,000 and $200,000, 
$150,000 to $200,000 per year. Other companies cannot continue to 
operate a division of their company, shall we say, as a lark or as a 
loss leader or as a competitive calle when they are losing money, 
and yet D.C. Transit System because of the fact that they have the 
tax advantage can do so. 

Now I would merely like to call attention to one last point. Mr, 
Chalk in my opinion will say to this committee, “We will pay this 
tax. We will pay the gas tax. We will pay the mileage tax or 
whatever tax there is to put us on an equal footing.” 

But the thing I ask you to consider is that he will not say, “Let us 
eliminate our guaranteed 614 percent return before we have to pay an 
income tax.” 

The gas tax is not the important thing. The important thing to 
the competitors is the fact that they can go out and lose money in 
one operation and apply it against this profitable operation. Yet they 
are not really losing money. To any businessman who counts the 
dollars and cents in his pocket there is a difference. 

Thank you very much. 

Senator Morsz. Thank you. 

While the Chairman of the Public Utilities Commission is still 
at the hearing I think I should say, Mr. Chairman, that I may be 
asking counsel of this committee in view of the testimony given at 
this hearing, and probably more testimony that follow to direct to 
you and your colleagues a series of questions which will bear upon 
certain questions of fact that have arisen in these hearings, not only 
those involving the witness who just left the witness chair, but other 
witnesses who preceded him. 

I am not one ever to argue about questions of fact. I seek only 
to find out what the facts are. There have been representations made 
off and on all day long that I think directly bear upon some of 
the jurisdictional problems of the Commission. I have had you be- 
fore me before. ft remember a hearing not so long ago where an 
attempt was sought, I felt at least, by a certain line of questioning to 
interfere with what I considered to be your judicial ceaponaiteit 
and I refused to let those questions be put to you on one occasion, 
and on another occasion I said it was up to you to supply answers to 
the questions if you cared to. 

I will make the statement now because, when you receive this set 
of questions, which will probably be sent to you, I want you to under- 
stand that I am not seeking to interfere with your jurisdictional 
responsibilities, I am not seeking to have you indicate in any way 
what the position of the Commission will be in regard to some future 
problem involving this whole transportation area that may come before 
you, but only to have you obtain from the Commission and your staff 
a statement of fact as to what your practice has been, for instance, in 
regard to some of these financial matters and arrangements that you 
heard testimony about today which simply involve your Commission. 
This is not only to help this committee but in fairness to the Com- 
mission I think you ought to have an opportunity to make a statement 
of fact under the questions I will submit to you. 
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Let the record show that if any request is for information that we 
make of you which even by the stretch of the imagination of you 
and your colleagues might be interpreted as involving a juridical 
function, please notify me and the question will be withdrawn. 

Mr. Hays. Thank you very kindly, Mr. Chairman. We shall be 
very happy to comply with your request. I am grateful to your 
suggestion in that regard. 

Senator Morsr. I knew you would be. You have always 
every cooperation that we have ever asked for. 

Mr. Hayes. Mr. Chairman, I was about to leave. 

Senator Morsr. I know. I made that statement because I thought 
you were about to leave and I wanted to beat you to the door. 

Our next. witness will be Mr. Arthur Clarendon Smith, Jr., presi- 
dent, D.C. Trucking Association, Inc. I am always glad to have 
Mr. Smith. Proceed in your own way. 


given us 


a 


STATEMENT OF ARTHUR CLARENDON SMITH, JR., PRESIDENT, D.C. 
TRUCKING ASSOCIATION, INC. 


Mr. Smirn. I am Arthur Clarendon Smith, Jr., president of the 
D.C. Trucking Association, Inc., appearing on behalf of Senaté bill 
304 and its passage. I represent 200 member companies who operate 
approximately 7,000 property-carrying vehicles in and through the 
District of Columbia and surrounding areas. These fleets are owned 
by private carriers, such as dairies and oil companies, as well as for- 
hire carriers. Our members are gravely concerned with any large 
monopolistic potential competitor which receives beneficial tax treat- 
ments in its franchise. 

Although the D.C. Transit Co. is not now engaged in parcel delivery 
by truck or truck leasing, this possibility has been mentioned in the 
press several times in past few years. Through subsidiaries or af- 
filiated concerns it now operates a truck distributorship which recent- 
ly entered the field of paving and street construction. We do not 
know that personnel or assets of D.C. Transit are being used by its 
affiliates or subsidiaries, but such may exist and certainly opportunity 
for such usage does exist. It is highly possible that D.C. Transit may 
enter into other fields completely foreign to the mass transportation of 
people. Therefore, we urge your careful consideration of and favor- 
able action on S. 304 to insure fair and equal competition between 
D.C. Transit System, Inc., and its competitors or future competitors in 
which we must be included. 

We believe the passage of this bill is a necessity for the following 
reasons : 

(1) It will establish a precedent for cities throughout the Nation 
in protecting businessmen from monopolistic competition and re- 
sources. 

(2) This bill is only reaffirming our Government’s position against 
unfair and monopolistic competition in competitive fields. 

(3) It will prevent use of assets and employees of D.C. Transit 
either directly or indirectly in fields other than mass transportation. 

(4) It will assure the residents of the District of Columbia and 
surrounding areas that future rates for mass transportation will be 
based solely upon costs of such mass transportation, and 
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(5) It will prevent possible inequities and assure the public and 
private business firms that certain tax benefits of D.C. Transit will not 
be used to enhance D.C. Transit’s entrance into and operation of other 
enterprises. This we think is extremely important preventive action 
which must be taken to protect small businesses and the general public. 

Senator Morse. Thank you very much, Mr. Smith. I have no ques- 
tions. 

Our next witness will be Walter Bierwagen, president of the Amal- 
gamated Association of Street, Electric Railway & Motor Coach 
kKimployees of America, Division 689. Once again I am very glad to 
have you before the committee. 


STATEMENT OF WALTER J. BIERWAGEN, PRESIDENT, AMALGA- 
MATED ASSOCIATION OF STREET, ELECTRIC RAILWAY & MOTOR 
COACH EMPLOYEES OF AMERICA, DIVISION 689 


Mr. Brerwacen. Thank you, Mr. Chairman. For the record my 
name is Walter Bierwagen. I am president and business agent of 
Local Division 689, Amalgamated Association of Street, Electric 
Railway & Motor Coach Employees of America, AF 20 IO, the 
duly designated collective bargaining agent for the employees of 
D.C. Transit System, Inc. I appear here in opposition to S. 304 be- 
cause it has a substantial adverse effect on the employees of the D.C. 
Transit System, Inc., in that it denies them work opportunities which 
have been theirs for well over 30 years. I sincerely believe that the 
adverse effect in unintentionally created. I certainly appreciate this 
opportunity to place the facts before you. 

The purpose of S. 304, as indicated in the caption, is to insure effec: 
tive regulation of D. C. Transit System, Inc., and fair and equal com- 
petition between D.C. Transit ‘System, Inc., and its competitors. 
Were these the only effects of the bill, we would not presume to be 
here today. The bill, however, goes far beyond the stated objectives 
and accomplishes other results. 

The bill would prohibit the use by D.C. Transit of bus equipment 
and other assets which provide mass transportation of passengers for 
hire “in any other service in competition with the service of any 
other company.” The company would thus apparently be prohibited 
from using, on Saturday or Sunday, or during the late morning and 

early afternoon of a regular weekday a bus which is used to provide 
regular local transit service along Connecticut Avenue during the 
morning and evening rush hours. 

The bill also prohibits the use of all personnel employed in regular 
mass transportation service of the company in such other competitive 
work. Thus the bill would apparently prohibit the company from 
assigning Busdriver Jones, who operates on Connecticut Avenue dur- 
ing rush hours, any sightseeing work over the weekend or in nonrush 
hours. At the same time, Busdriver Smith, whom the company would 
presumably have to hire to do the sightseeing work, would be pro- 
hibited from taking out any of the regular local transit work. Bus 
Mechanic Brown could not do preventive maintenance work on the 
Connecticut Avenue bus if he also did such work on buses used for 
sightseeing. Bus Painter White could not paint the outside of a sight- 
seeing bus if he painted a regular transit bus. All of these would be 
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true notwithstanding the fact that these assignments, combining the 
work, have been the regular practice for many years. 

It should be noted that several competitors of D.C. Transit System 
for sightseeing and charter work in this area, and they have testified 
here today, use their mass transportation equipment, assets, and per- 
sonnel in sightseeing and charter service in the District of Columbia. 
These include the Washington, Virginia & Maryland Coach Co., 
which furnishes mass transportation service in Arlington and Fair- 
fax Counties, Va., and between these points and the District of 
Columbia. Another competitor for sightseeing and charter work is 
the Alexandria, Barcroft & Washington Transit Co., which furnishes 
mass transportation in Alexandria, Va., and between Alexandria and 
downtown Washington. Another is Washington, Marlboro & Annap- 
olis Transit Co., which furnishes mass transportation service in parts 
of Prince Georges County, and between points in Prince Georges 
County and downtown W ashington. Still another is Suburban Trans- 
it Co., now being operated by Inter- C ounty Transit. Corp., which fur- 
nishes mass transportation service in parts of Montgomery County, 
Md., and between points in that county and downtown W ashington. 

And just as an aside there could be included such companies as 
Safeway Trails and the Greyhound. They are mass transit com- 
panies doing mass transportation also involved in doing sightseeing 
work here in the District of Columbia. 

Indeed, by and large, it is the practice for mass transportation 
companies throughout the United States to use the equipment and 
personnel employed in mass transportation in charter or sightseeing 
operations as well. 

S. 304 would discriminate against D.C. Transit System and its em- 
ployees by prohibiting D.C. Transit from using its mass transporta- 
tion assets, equipment, and personnel in sightseeing and charter 
service, while permitting W.V. & M., WMA, A.B. & W., and Sub- 
urban and the others to continue to use their mass tr ansportation 
equipment, personnel, and assets to compete with D.C. Transit. This 
is a curious result for a bill which is alleged to have as one of its 
objectives the insuring of fair and equal competition between D.C. 
Transit System and its ; competitors. 

For well over 30 years now sightseeing, charter, and other activities 
have been part of the work provided for its employees by the com- 
pany which provided local transit service in the District of Columbia. 
This was part of our work long before Mr. Chalk, or even his pred- 
ecessor, Mr. Wolfson, came to W ashington. It was part of our work 
long before Congress provided tax exemption under certain cireum- 
stances in Mr. Chalk’s franchise. It has been our work when there 
was tax exemption and when there was no tax exemption. 

If the problem sought to be solved by this bill is the allegedly 
favored position of D. C. Transit due to tax exemption of D.C. Transit, 
a reasonable solution would appear to be to seek to eliminate any 
competitive inequality in taxation, and not to take work opportunities 
from employees who have had them for a long time. Basically, the 
question of tax exemption is a matter between the management of 
D.C. Transit and the community. It is obviously possible to eliminate 
competitive inequality resulting from tax exemption in many ways 

H.R. 2322, which passed the House on May 11, 1959, and was in- 
troduced in the Senate on May 12, 1959 (and referred to the Senate 











114 REGULATION OF D.C. TRANSIT SYSTEM, INC.—1959 


District Committee), provides for exemption from mileage tax, gross 
sales tax, compensating use tax, excise tax, and the tangible personal 
property tax, to the same extent that D.C. Transit System, Inc., is 
exempt from such taxes, for all companies engaged in the transporta- 
tion of passengers for hire principally within the “commercial zone” 
of Washington, D.C. The commercial zone is defined by the Inter- 
state Commerce Commission to include not only the District of 
Columbia itself but also substantial areas in Prince Georges and 
Montgomery Counties on the Maryland side (including, for example, 
Andrews Field and Colesville) and in Arlington and Fairfax Counties 
= the Virginia side (including, for example, Fort Belvoir and Swinks 
Mill). 

In the light of approval of H.R. 2322 by the House, enactment of 
S. 304 would now create inequities rather than eliminate them. The 
unreasonable limitation as to work assignments which is imposed on 
the employees of D.C. Transit System, Inc., by this bill is not imposed 
on the employees of any other carrier in the commercial zone. The 
bill would then neither insure effective regulation of D.C. Transit 
System, Inc., nor fair and equal competition between D.C. Transit 
System, Inc., and its competitors, but would only deprive us of work. 

Under these circumstances, approval of S. 304 would only create 
a gross inequity. It should be rejected. 

Senator Morse. Thank you very much, Mr. Bierwagen. I have no 
questions. 

Mr. Brerwacen. Thank you, Mr. Chairman. 

Senator Morse. Will you add to your statement, Mr. Bierwagen, the 
— information that I asked of Mr. Boyle, the number of your em- 

oyees. 

Mr. Brerwacen. There are 2,750 active employees within the bar- 
gaining unit. 

Senator Morsr. If counsel wish any more information we will send 
you a letter and supplement your testimony. 

Mr. Brerwacen. Thank you. 

Senator Morse. The next witness will be Mr. J. C. Turner, presi- 
dent, Greater Washington Central Labor Council, AFL-CIO. 

Very glad to have you, Mr. Turner. 


STATEMENT OF J. C. TURNER, PRESIDENT, GREATER WASHINGTON 
CENTRAL LABOR COUNCIL, AFL-CIO 


Mr. Turner. Mr. Chairman, I am J. C. Turner, president, repre- 
senting the Greater Washington Central Labor Council, AFL-CIO. 
I reside at 6961 32d Street. 

Our organization is opposed to the enactment of S. 304. At a meet- 
ing only as recently as June 1 of this year with over 200 delegates 
present there was a unanimous vote against S. 304 indicating that the 
degree of opposition within our organization to the legislation. In- 
deed, we fail to understand the apparent objectives of this bill. It 
seeks to kill a rabbit with a cannon. It would prohibit D.C. Transit 
from using its personnel and equipment in charter and sightseeing 
work. 

Yet at the same time many of its competitors who do use their regu- 
lar personnel and equipment in charter and sightseeing activities 
would be permitted to do just that while D.C. Transit would not. 
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This would create a greater inequity than now exists, if any does. 
It would not only discriminate unfairly against D.C. Transit, but it 
would also discriminate against the employees of that company, the 
employees who were doing sightseeing work with the predecessor com- 
pany and whose precedents go back more than 30 years. 

These employees have served the public well through the years and 
through all kinds of management. They do not deserve to be kicked 
around by complainants who profess they want fair competition who 
either are objecting because they dislike vigorous competition where 
prior management was formerly passive in the area we are discussing. 

If there are tax irregularities, if there are tax inequities, they should 
be removed, but do not substitute other inequities. 

I want to add that we in the local labor movement have not forgot- 
ten the bad labor relations of the Wolfson era. Roy Chalk has been 
a decent employer. He is running a healthy transit system. This bill 
is a poor reward for fair treatment to the public and to the employees 
of that organization. 

Thank you. 


Senator Morsr. Thank you for your remarks. I have no questions. 

In view of the fact that H.R. 2322 has been referred to several times 
in the testimony I instruct the reporter to see to it that it is printed 
in the hearings along with the House of Representatives committee 
report of May 6, 1959. 

(H.R. 2322 and H. Rept. 338, 86th Cong., dated May 6, 1959, 
follow :) 


[H.R. 2322, 86th Cong., 1st sess. ] 


AN ACT To amend the Act of July.1, 1902, to exempt certain common carriers of passengers 
from the mileage tax imposed by that Act and from certain other taxes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subparagraph (b) of paragraph (31), 
of section 7 of the Act approved July 1, 1902, as amended (D.C. Code 47-2331 (b) ), 
is amended as follows: 

(1) The third sentence of such subparagraph (b) is amended by inserting 
after “each such applicant” the following: “who is not otherwise exempt under 
this subparagraph from payment of the mileage tax imposed by this subpara- 
graph,”. 

(2) The fifth sentence of such subparagraph (b) is amended to read as fol- 
lows: “Upon receipt by the Commissioners of the District of Columbia, or their 
designated agent of the approved copy of the application of any applicant who is 
exempt under this subparagraph from payment of the mileage tax imposed by 
this subparagraph, the Commissioners of the District of Columbia or their 
designated agent shall issue a license authorizing the applicant to carry on the 
operations embodied in the approved application. No increase of operations shall 
be commenced or continued unless and until an application similar to the original 
and covering such increase in operations shall have been approved and forwarded 
in the same manner as the original and, if a payment is necessary, the corre- 
sponding additional payment is made, and license issued. No applicant engaged 
in the transportation of passengers for hire principally within the commercial 
zone of Washington, District of Columbia, as such commercial zone has been 
established on the date of enactment of this amendment by the Interstate Com- 
merce Commission for the purposes of section 203 (b) (8) of the Interstate Com- 
merce Act (49 U.S.C. 303 (b) (8)), shall be required to pay any tax under this 
seetion and no such applicant shall be subject to: 

““(1) the gross sales tax levied under the District of Columbia Sales Tax 
Act; 

“(2) compensating use tax levied under the District of Columbia Use Tax 
Act; 

“(3) the excise tax upon the issuance of titles to motor vehicles and trail- 
ers levied under subsection (j) of section 6 of the District of Columbia 
Traffic Act of 1925 (D.C. Code 40-603 (j) (4)); 
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“(4) the tax that is imposed on tangible personal property, to the same 
extent that the District of Columbia Transit System, Incorporated, is exempt 
from such taxes on the effective date of this amendment, under section 8 (b) 
(5) of the Act entitled ‘An Act to grant a franchise to the District of Col- 
umbia Transit System, Incorporated, and for other purposes’, approved July 
24, 1956.” 

Sec. 2. The amendments made by the first section of this Act shall take effect 
as of October 1, 1959. 

Passed the House of Representatives May 11, 1959. 

Attest : RALPH R. Roserts, Clerk, 


[H. Rept. 338, 86th Cong., 1st sess.] 


The Committee on the District of Columbia, to whom was referred the bill 
(H.R. 2322) to amend the act of July 1, 1902, to exempt certain common car- 
riers of passengers from the mileage tax imposed by that act and from certain 
other taxes, having considered the same, report favorably thereon without 
amendment and recommend that the bill (H.R. 2322) do pass. 

The purpose of this legislation is to amend the act of July 1, 1902, to exempt 
certain common carriers of passengers from the mileage tax imposed by that act 
and from certain other taxes. 

A letter dated April 16, 1959, from the President of the Board of Commis- 
sioners of the District of Columbia to the chairman of the House District Com- 
mittee is herewith made a part of this report. 

“The Commissioners have for report H.R. 2322, 86th Congress, entitled ‘A bill 
to amend the act of July 1, 1902, to exempt certain common carriers of pas- 
sengers from the mileage tax imposed by that act and from certain other taxes,’ 
H.R. 2322, 86th Congress, is identical to H.R. 11246, 85th Congress, which passed 
the House of Representatives on June 23, 1958. 

“Subparagraph (b) of paragraph (31) of section 7 of the act of July 1, 1902 
(32 Stat. 622, ch. 1352), as amended (sec. 47—-2331(b), D.C. Code, 1951, Supp. 
VII), provides, in pertinent part, as follows: 

“*(b) Any person, partnership, association, trust, or corporation operating 
or proposing to operate any vehicle or vehicles not confined to rails or tracks for 
the transportation of passengers for hire over all or any portions of any defined 
route or routes in the District of Columbia * * * shall, on or before the 1st day 
of October in each year, or before commencing such operation, submit to the 
Public Utilities Commission of the District of Columbia, in triplicate, an appli- 
cation for license, stating therein * * * the total number of vehicle-miles to be 
operated with such vehicles within the District of Columbia during the twelve 
month period beginning with the 1st day of November in the same year: * * *, 
The Public Utilities Commission shall thereupon verify and approve * * * each 
such statement * * *. Upon receipt of the approved copy, and prior to the 1st 
day of November in the same year, or before commencing upon such operation, 
each such applicant shall pay to the collector of tazres, in lieu of any other 
personal or license tax, in connection with such operation, the sum of 1 cent 
for each vehicle-mile proposed to be operated in the District of Columbia in 
accordance with the application as approved. Upon presentation of the receipt 
for such payment, the Commissioners of the District of Columbia or their desig- 
nated agent shall issue a license authorizing the applicant to carry on the 
operations embodied in the approved application. * * *’ [Emphasis supplied.] 

“A.R. 2322. if enacted, will exempt from the operation of the mileage tax 
effective October 1, 1959, applicants engaged in the transportation of passengers 
for hire principally within the commercial zone of Washington, D.C., as such 
commercial zone has been established on the date of enactment of H.R. 2322 
by the Interstate Commerce Commission for the purposes of section 203(b) (8) 
of the Interstate Commerce Act (49 U.S.C. 303(b)(8)). A map showing the 
commercial zone of Washington. as established by the Interstate Commerce 
Commission and released by the Washington Board of Trade, appears at page 4 
of House Report No. 1920, 85th Congress, to accompany H.R. 11246. That zone 
includes Arlington and Fairfax Counties in Virginia, and Montgomery and 
Prince Georges Counties in Maryland. 

“HR. 2322 also proposes to exempt common carriers coming within its provi- 
sions from the gross sales tax levied under the District of Columbia Sales Tax 
Act; the compensating use tax levied under the District of Columbia Use Tax 
Act: the excise tax upon the issuance of titles to motor vehicles and trailers 
levied under subsection (j) of section 6 of the District of Columbia Traffic Act 
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of 1925 (D.C. Code 40-603(j) (4)); and the tax imposed on tangible personal 
property, to the same extent that the D.C. Transit System, Inc., is, on October 
1, 1959, the effective date of H.R. 2322 exempt from such taxes under section 
8(b) (5) of the act entitled “An act to grant a franchise to the D.C. Transist 
System, Inc., and for other purposes,” approved July 24, 1956. It is believed 
that the following-named transportation companies, that is, those companies 
operating principally within the commercial zone of Washington, D.C., will be 
exempt from all of the foregoing taxes by the enactment of H.R. 2322; Alexandria, 
Barcroft & Washington Transit Co.; American Bus Lines, Inc.; Atwood Trans- 
port lines, Inc.; the Gray Line, Inc.; Suburban Transit Co.; Washington, Marl- 
boro, Annapolis Transit Co.; Washington, Virginia & Maryland Coach Co., Ine. 

“The estimated loss of revenue to the District of Columbia, in the event H.R. 
2322 is enacted, will amount to approximately $24,200 annually. 

“Although the Commissioners have consistently opposed enactment of tax- 
exemption legislation, such as proposed by H.R. 2322, for the reason that such 
exemptions constitute further reductions in the revenues of the District of 
Columbia upon which the District depends for its operations, the Commissioners, 
in this case, although they cannot recommend the enactment of H.R. 2322, 
nevertheless are not disposed to oppose H.R. 2322. The 
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Commissioners are 
desirous of avoiding, so far as possible, increases in the fares charged by public 
earriers operating within the District, such as the transportation companies to 
which reference is made in this report. To the extent, therefore, that the 
exemption accorded by H.R. 2322 will tend to stabilize the existing fare struc- 
tures of the companies affected by H.R. 2322, the Commissioners believe that 
the traveling public will receive a benefit through the reduction in the cost of 
operation which will result to the transportation companies by the enactment 
of H.R. 2322.” 
CHANGES IN EXISTING LAW 


In compliance with paragraph 3 of rule XIII of the Rules of the House of 
Representatives, changes in existing law made by the bill, as introduced, are 
shown as follows (existing law proposed to be omitted is enclosed in black 
brackets, new matter is printed in italic, existing law in which no change is 
proposed is shown in roman) : 


DISTRICT OF COLUMBIA CopE 47—2331(B) ; 47 Stat. 555(B) 


(b) Any person, partnership, association, trust, or corporation operating or 
proposing to operate any vehicle or vehicles not confined to rails or tracks for the 
transportation of passengers for hire overall or any portion of any defined route 
or routes in the District of Columbia, except when such vehicle or vehicles are to 
be operated solely for sightseeing purposes, shall, on or before the 1st day of 
October in each year, or before commencing such operation, submit to the Public 
Utilities Commission of the District of Columbia, in triplicate, an application 
for license, stating therein the name of such person, partnership, association, 
trust, or corporation, the number and kind of each type of vehicle to be used in 
such operation, the schedule or schedules and the total number of vehicle-miles to 
be operated with such vehicle within the District of Columbia during the twelve 
month period beginning with the 1st day of November in the same year. The 
Public Utilities Commission shall thereupon verify and approve, or return to the 
applicant for correction and resubmission, each such statement, and when ap- 
proved, forward one copy thereof to the Commissioners of the District of Colum- 
bia or their designated agents and return one copy to the applicant. Upon 
receipt of the approved copy, and prior to the 1st day of November in the same 
year, or before commencing such operation, each such applicant who is not other- 
wise exempt under this subparagraph from payment of the mileage tax imposed 
by this subparagraph, shall pay to the Collector of Taxes, in lieu of any other 
franchise, personal or license tax, in connection with such operation, the sum of 
eight-tenths of 1 cent for each vehicle-mile proposed to be operated in the 
District of Columbia in accordance with the application as approved. Upon 
presentation of the receipt for such payment, the Commissioners of the District 
of Columbia or their designated agent shall issue a license authorizing the appli- 
cant to carry on the operations embodied in the approved application. [No in- 
crease of operations shall be commenced or continued unless and until an appli- 
cation similar to the original and covering such increase in operation shall have 
been approved and forwarded in the same manner and the corresponding addi- 
tional payment made and license issued.] Upon receipt by the Commissioners of 
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the District of Columbia, or their designated agent of the approved copy of the 
application of any applicant who is exempt under this subparagraph from pay- 
ment of the mileage tax imposed by this subparagraph, the Commissioners of the 
District of Columbia or their designated agent shall issue a license authorizing the 
applicant to carry on the operations embodied in the approved application. No 
increase of operations shall be commenced or continued unless and until an ap- 
plication similar to the original and covering such increase in operations shall 
have been approved and forwarded in the same manner as the original and, if a 
payment is necessary, the corresponding additional payment is made, and license 
issued. No applicant engaged in the transportation of passengers for hire prin- 
cipally within the commercial zone of Washington, District of Columbia, as such 
commercial zone has been established on the date of enactment of this amend- 
ment by the Interstate Commerce Commission for the purposes of section 
203(b)(8) of the Interstate Commerce Act (49 U.S.C. 303(b)(8)) shall be re- 
quired to pay any tax under this section and no such applicant shall be subject to: 

(1) the gross sales tax levied under the District of Columbia Sales Tar 
Act; 

(2) compensating use tax levied under the District of Columbia Use Taw 
Act; 

(8) the excise tax upon the issuance of titles to motor vehicles and trailers 
levied under subsection (j) of section 6 of the Distriet of Columbia Trafic 
Act of 1925 (D.C. Code 40-603 (j) (4)); 

(4) the taxv that is imposed on tangible personal property, to the same 
extent that the District of Columbia Transit System, Incorporated, is exempt 
from such taxes on the effective date of this amendment, under section 
8(b)(5) of the Act entitled “An Act to grant a franchise to the District of 
Columbia Transit System, Incorporated, and for other purposes”, approved 
July 24, 1956. 

No license shall be issued under the terms of this subparagraph without the 
approval of the Public Utilities Commission of the District of Columbia. 


Senator Morse. Our next witness is Mr. Henry Burroughs, presi- 
dent, the Gray Line, who has been very accommodating here today in 
ostponing his testimony from time to time. Mr. Burroughs, what 
Sshiensek is that you make such remarks as you wish with the under- 
standing that your statement which I understand is on its way will be 
printed as part of your remarks. 
Mr. Burrovueus. Thank you, sir. 


STATEMENT OF HENRY BURROUGHS, PRESIDENT, THE GRAY 
LINE, INC., WASHINGTON, D.C. 


Mr. Burrovueus. Thank you, sir. 

Mr. Chairman, my name is Henry Burroughs, and I will submit a 
prepared statement for the record. I expect it will be here in a few 
minutes. 

I have two additions to that statement. 

(The statement of Henry Burroughs follows:) 


SUPPLEMENTAL STATEMENT OF HENRY BURROUGHS, PRESIDENT, THE GRAY 
Ling, INc., WASHINGTON, D.C. 


We appreciate the opportunity to submit this additional testimony for the 
record of the hearings. 

Gray Line, of Washington, along with some 100 other local sightseeing com- 
panies in the United States, Canada, Mexico, Bermuda, Cuba, Puerto Rico, and 
Haiti, is a member of the trade association, the Gray Line Sightseeing Cos. 
Associated. It is locally owned, managed, and operated—and has been for 55 
years. The association has as its purpose the compiling of joint brochures 
and schedules, and publication of a national tour book containing a description 
of the tours offered by each independent member of the association in each 
city, together with the operating schedules, prices of the tours, and the com- 
missions paid to tour-selling agents. There is no financial affiliation or joint 
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ownership among the independent member companies and each competes in its 
area with its own local capital. 

Our operations, like our capital and management, are local. We provide a 
number of different types of services in the Washington area. Among our most 
popular are scheduled sightseeing tours which we provide on an individual 
ticket basis. In addition, we also offer sightseeing tours for groups such as 
the high school senior classes which come in large numbers at this time of the 
year. Both the individual and the group tours here in W ashington, of course, 
travel to the many points of interest in our Nation’s Capital and nearby areas 
and serve, we think, an important function in introducing the citizens of the 
country to the National Government and the points of interest in the District 
of Columbia and nearby Virginia and Maryland. In addition, we also offer 
limousine service. 

In the years prior to August 15, 1956, my company competed in a free market 
with innumerable competitors. We all received equal treatment under the law. 
Among these competitors was Capital Transit Co., which conducted only group 
tour business, not individually ticketed tours. Capital Transit Co. paid the 
same taxes as the other firms in the business. 

Then came August 15, 1956, and Capital Transit’s successor, D.C. Transit, 
was among us with all of the advantages inherent in operating a sightseeing 
business as a sideline to a mammoth and monopolistic transit business plus 
exemption from District of Columbia taxes. Very soon thereafter D.C. Transit 
unleashed an aggressive program to monopolize the sightseeing, charter, and 
limousine business. 

Now let us have a look at the weapon of this monopoly campaign against the 
independent sightseeing companies. We find a mass transit monopoly with $25 
million in annual revenue, a saving of over $1 million per year in taxes, and 
the physical resources for such a plant and an indiscriminate willingness to 
have the transit riders and taxpayers finance its campaign. 

D.C. Transit’s tactics in its monopoly campaign were as follows: 

1. First, a reduction of 40 percent in the group fares for conducted sightseeing 
tours which had been charged by Capital Transit since 1950. This was done 
by making practically all sales of group sightseeing tours on the basis of the 
charter rates which are lower and which supposedly did not include the services 
of a tour conductor. In January 1958, this reduction was increased to 50 
percent. 

2. This was followed by the acquisition of 25 limousines and a reduction of 
the going rates for such services to a point where in some cases the charges 
did not equal the chauffeurs’ wages. 

3. Simultaneously a large advertising program was instituted, including full- 
page newspaper ads, literature, brochures, tariffs, national credit cards, direct 
mail, and other mediums, all distributed nationally. 

4. Next came the acquisition of the former Raleigh Hotel bar as a sightseeing 
sales center. This was extravagantly remodeled, dubbed “Sightseeing Head- 
quarters in Your Nation’s Capital,” and paid for out of transit funds. 

5. Mass transit trolleys and buses carried outside signs advertising the sight- 
seeing headquarters. This outdoor, mobile advertising alone is worth $100,000 
to $150,000 and was sold for approximately this figure by Capital Transit some 
years ago. This does not include advertising inside the stations and buses. A 
single card in all streetcars and buses would cost an independent advertiser 
more than $2,500 per month. 

6. With this came the introduction of tours for individuals for the first time, 
separate tours of the city, public buildings, Mount Vernon, Arlington, the em- 
bassies and churches, Annapolis, and the Skyline Drive. This was a service 
that Capital Transit had never rendered. These individual tours were almost 
carbon copies as to itinerary and schedules of the services of my company, but at 
per person price reductions of 50 cents to $2 each. These tours were described 
in expensive four-color brochures nationally distributed. 

7. Shortly after this costly distribution, Mr. Chalk scrapped his prices and 
approached from the flank. He brought his individual tour prices to those 
charged by my company, but increased the selling agent’s commission by 40 
percent. 


8. Since Mr. Chalk had no knowledgeable personnel for this type of operation, 
he also started a raid on our personnel roster. 

9. His service required more de luxe equipment, so 10 special buses were 
acquired and extravagantly reconditioned in the Transit shops. 
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10. Then, sightseeing sales offices were constructed by Transit personnel on 
the highways; leading into the city to reach the motorist before he arrives in the 
city. 

11. Sales offices were established in New York and Chicago. 

All of these practices are designed to develop sightseeing business for D.C. 
Transit. And they certainly have—by taking that business away from the inde 
pendent operators. But the essential point is that no operator in the sightseeing 
business in Washington—D.C. Transit or the independents—can engage in all 
of these practices without operating at a substantial loss. They are totally 
uneconomic. The obvious purpose is to drive the independents out and to extend 
D.C. Transit’s transit monopoly into other fields. 

According to a decision of the Public Utilities Commission, the limousine 
service alone as of August 31, 1957, sustained a loss of $78,000. 

Then we have the estimate of Mr. Falk, chief accountant for the Public Utili- 
ties Commission, that the sightseeing and charter business operations sustained 
an additional loss of at least $111,000 for the same period. 

These losses were used as a deduction against D.C. Transit’s mass trans- 
portation earnings in order to enable the company to obtain a $375,000 plus 
gasoline tax refund. 

Despite these losses, D.C. Transit has continued an extravagant advertising 
campaign to promote and sell its limousine, sightseeing, and charter bus services. 
In January 1958, it further reduced its group sightseeing rates, and assigned 
additional people to the sightseeing sales staff. All of this, of course, is at mass 
transit expense and on the mass transit payroll. 

The members of your committee will recognize that no independent business- 
man could sustain losses of this type for very long and stay in business. The 
sightseeing division of D.C. Transit can—but only because its losses are mini- 
mized by tax exemption and are subsidized by profits from the much larger 
transit buisness where that company enjoys a monopoly. 

It is noteworthy that it took us 13 years to obtain a volume of $1 million 
annually in charter, sightseeing, and limousine services, and that D.C. Transit, 
in 30 months, has reached revenue of about $800,000 (including Government 
contracts). 

What effect has this had on our company? Since May 1957, we have lost 
$500,000 in business to D.C. Transit. The increase in D.C. Transit’s sightseeing 
and charter revenues is entirely attributable to its reduction of the fares charged 
by its competitors and cannot be proved to be the result of its creation of new 
business. 

Our company’s revenues are as follows: 1955, $967,518; 1956, $1,111,911; 
1957, $1,285,901 ; 1958, $1,066,087. 

The reduction of revenues in 1958 is attributable to the loss of the following 
accounts: Seniorama Tours, Ann Arbor, Mich.; Pennsylvania Railroad, New 
York office; Baltimore & Ohio Railroad, Chicago, Ill.; Long Island Railroad, 
New York; Baltimore & Ohio Railroad, Louisville, Ky.; Baltimore & Ohio Rail- 
road, St. Louis, Mo.; Baltimore & Ohio Railroad, Detroit, Mich., and others. 

In one case, we lost a key employee of 10 years’ standing, Mr. Clayton Wells, 
who joined D.C. Transit’s sales staff and immediately solicited a tour company 
which for years had patronized our services. He offered a $5,000 lower rate. 
As a result, a $40,000 order which had been booked with us was transferred to 
D.C. Transit. This same former employee is now carrying on a diligent cam- 
paign to transfer bookings from our company to D.C. Transit at reduced rates. 

Customers of many years’ standing have been advised to get on the D.C. 
Transit bandwagon as the Gray Line could not survive very long. When our 
guides meet the tour conductors from out of town who have conducted their 
tours on Gray Line buses for years and are now on the D.C. Transit buses, the 
tour conductors apologize and state that, while the service is not up to Gray 
Line standards, D.C. Transit’s prices are so attractive that they cannot pass 
them up. Our guides are rushing back to my office to learn how long they can 
expect to hold their jobs under such conditions. 

It is significant that D.C. Transit’s officials have evaded the fact that, upon 
their entry into the charter and sightseeing business, they slashed the rates 
charged by their predecessor, raised the commissions to agents, and undertook 
an extravagant advertising campaign, all with the intent and admitted result 
of taking business from their competitors. 

Mr. Chalk has made an issue of the Gray Line sales representation in down- 
town hotels. The facts are not nearly as dramatic or significant as he implies. 
They are merely that Gray Line tickets are sold in the lobbies of hotels in 
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Washington. This scarcely constitutes “control” of each and every visitor who 
stays in these hotels. The fact is that only 1 in 5 of Gray Line’s customers buy 
their tickets at these hotel stands, and the arrangements in the hotels are no 
different from those of the other services which customarily operate in hotel 
lobbies, such as drugstores, florist shops, newsstands, and the like. These sales 
concessions no more constitute a monopoly of the sightseeing business of the 
visitors to these hotels than the barbershops in the hotels control every haircut 
that the visitors have. 

Needless to say, the D.C. Transit System, Inc., has not proposed that its 
competitors share its regular mass transportation routes in the District of 
Columbia. On the contrary, the testimony of Mr. Amarosa, president, Wash- 
ington Sightseeing Operators Association, shows that D.C. Transit has driven 
out hotel concessionaires. 

Mr. Chalk said that he was unable to get hotel concessions in the District of 
Columbia because the hotels “have contracts with the National Gray Lines Or- 
ganization.” It can be stated categorically that no Washington, D.C., hotel or 
any hotel or motel in the United States has a contract with the National Gray 
Line Organization. 

D.C. Transit’s spokesmen allege that the Gray Line, Inc., an independent Dis- 
trict of Columbia corporation, is a monopoly because of its membership in the 
National Gray Line Association. Yet, on five different occasions since 1956, 
and as recently as the month of April 1959, D.C. Transit’s representatives have 
sought to persuade the officers of the National Gray Line Association to cancel 
our membership in that association and to transfer said membership to the 
D.C. Transit System, Inc. 

D.C. Transit submitted a rate sheet exhibit showing comparison of daily 
sightseeing tour rates, which indicated substantial similarity in the rates for 
individual tours. The major difference is that D.C. Transit pays a 30-percent 
sales commission while the other operators pay a 20- to 25-percent commission. 

D.C. Transit, on the second page of its rate exhibit, showed per capita rates 
for group sightseeing and per bus rates for group sightseeing. It should be 
noted that D.C. Transit compared group sightseeing rates per capita only with 
Gray Line and A.B. & W. It then compared bus rates with A.B. & W. Transit, 
W.V. & M., and Atwood Transport. However, the per bus rates are applied only 
by D.C. Transit for sightseeing tours wherein D.C. Transit provides a guide. In 
the case of the other operators, guide charges are additional. Furthermore, it 
should be noted that D.C. Transit, in order to reduce rates to the tour broker, 
uses the option of per capita rates or bus rates or per hour rates; in any case, 
the lower figure applies as competition dictates. It should be further noted 
that where D.C. Transit System hold itself out to take groups on a per capita 
basis at a price of $1.65 for a city tour, the same tour broker can elect to pay the 
per bus rate, which brings his per capita cost down to 90 cents per person. 
D.C. Transit sells this same tour to individuals for $4.50. 

Mr. Chalk deplores the fact that people from other States have protested to 
Members of Congress about D.C. Transit’s activities. He indicated that this 
was an unwarranted intrusion. However, Mr. Chalk was quick to insert into 
the record letters favorable to his cause from mass transportation companies in 
other parts of the country. He admits having solicited said letters. 

Spokesmen for D.C. Transit allege that its promotional activities have in- 
creased the business of some of the complainants. The spokesmen further allege 
that D.C. Transit is responsible for the annual increase in visitors to the Na- 
tion’s Capital. These claims are so wild as to insult the efforts of the common 
carriers, air, rail, and bus, the board of trade, the Cherry Blossom Festival 
Committee, and others who have worked tirelessly and successfully to develop 
an increasing visitors business for Washington. 

D.C. Transit has produced no new customers. They have merely obtained 
the customers who for many years before were using the service of our company 
and the many other sightseeing operators in the District of Columbia. I attach 
an exhibit from the Convention and Visitors Bureau showing the visitors trend 
to Washington, D.C., commencing 1953. If D.C. Transit is responsible for the 
increase since 1956, perhaps they will explain who was responsible for the 
increase prior to 1956. 

D.C. Transit’s spokesmen point out that certain proponents of this legislation 
engage in mass transportation as well as charter and sightseeing operations. 
These spokesmen failed to state that the companies to which they refer are 
companies providing suburban commuter service into the District of Columbia, 
and that these companies do not have a monopoly. They are common carrier 
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companies holding a certificate of public convenience and necessity. This does 
not exclude other operators, a protection which D.C. Trensit has in its mass 
transit operation. 

D.C. Transit’s spokesmen have alleged that they have an unfavorable labor rate 
and presented exhibits showing that D.C. Transit pays to its employees a higher 
hourly rate than several other advocates of this legislation. This is but one 
more example of the distortion of figures. The hourly rates paid by the various 
companies are influenced by other contractual terms and a minute examination 
would be necessary to prove any equity in wage rates. 

With respect to Gray Line wages the take-home weekly pay of our employees 
for the same amount is in excess of that paid by the transit company. 

Messrs. Chalk and Flanagan stated that D.C. Transit’s charter, sightseeing, 
and limousine services showed a profit for the first 4 months of 1959. They 
could probably obtain a similar result for the same period of 1958. Any charter 
and sightseeing operator in the District of Columbia can show a profit in April, 
which is a month that accounts for 25 percent or more of the total annual volume 
of business. It is entirely reasonable to estimate that D.C. Transit will operate 
at a loss in 1959, just as it did in 1958 and 1957, unless, of course, it substan- 
tially increases its rates. 

D.C. Transit submitted claborate charts and statements relating to the peaks 
and valleys of its transit operations. Almost any businessman, be he retailer, 
wholesaler, manufacturer, or professional man, could present charts and the 
same arguments about peaks and valleys in his business. Unquestionably, D.C. 
Transit has adopted this argument as justification for its invasions of competi- 
tive fields. 

Mr. Chalk also testified that it is necessary for D.C. Transit to operate 
charter and sightseeing facilities during offhours so that the overall transit 
business will show a profit. It is interesting to note that at the present time 
D.C. Transit does not offer a single tour which does not operate during at least 
a portion of the rush hours as defined by Mr. Chalk—before 10 a.m. and after 
4 p.m. 

In not a single case are the bus and driver assigned to these tours available to 
rush hour transit operations on that day. Moreover, it is difficult to see how 
the transit operation can prosper from a charter and sightseeing operation 
which, according to the testimony in this hearing, has suffered an annual loss 
of almost $200,000 during 1957 and 1958. 

On June 2 (House Commerce Committee transcript, p. 429), Mr. Chalk said 
that D.C. Transit had employed 400 to 500 buses to move 25,000 people on 
charter or sightseeing in 1 day. This is a gross exaggeration and typifies the 
carelessness and exaggeration in his entire testimony. Mr. Flanagan had testi- 
fied that the company had used 200 buses on that date. This may be somewhere 
near accurate, and would represent no more than 8,000 people. 

It is clear that D.C. Transit is using its monopoly power in sightseeing, 
charter, and limousine services, routes to the airports, suburban routes, gov- 
ernment contract operations, and the printing business; the corporation is 
seeking permission for helicopter service and daily limousine service between 
Washington and New York; its personnel and resources are being used in street 
paving and other competitive activities; and it is considering a terminal office 
building, truck leasing, and package delivery service. 

As Chairman Hayes pointed out before the House Small Business Committee, 
it will not be enough if the District Public Utilities Commission merely exer- 
cises rate regulation. In the first place, the Commission’s power does not ex- 
tend beyond the District line and the bulk of sightseeing tours in the area go 
into Virginia and Maryland; in the second place, D.C. Transit’s campaign has 
used tactics of unfairness entirely outside the rate field, such as raiding per- 
sonnel. As Mr. McLaughlin pointed out at the same hearing, D.C. Transit’s 
monopoly campaign in the sightseeing field is primarily based on its excessive 
advertising and promotional costs. It includes not only general rate reductions 
but also special commissions to sales agents and other favors. Mr. Paul Swan’s 
loss of his concession at the Stratford Hotel and Commodore Hotel through ex- 
cessive commissions and outright pressure tactics is only one example. Rate 
regulation, in other words, is not enough. 

Nor will it be enough for the Commission merely to segregate the expenses 
of sideline enterprises on D.C. Transit’s books. Such segregation on the books 
of a corporation such as D.C. Transit has inherent difficulties; allocation of 
costs and assets, as any businessman knows, is a matter of judgment and is 
highly unsatisfactory. I might cite innumerable examples where allocation 
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attempts would default, such as what percentage of storage costs of vehicles 
might be allocated, what percentage of depreciation costs might be allocated. 

The heart of this matter lies in the fact that a large public utility with 
resources secure from competition has reached out in a studied effort to 
dominate and monopolize competitive businesses. In this there is a basic un- 
fairness. D.C. Transit begins its battles against competitive businessmen 
with the resources of funds, equipment, and labor of a secure monopoly. This 
is against the public interest. 

There is no reason for it. D.C. Transit was granted its array of special 
privileges by Congress because the public needed mass transportation. There 


is no public need to endow D.C. Transit with the unfettered right of entry into 
other fields. 


Annual number of visitors to Washington (as reported by the Washington 
Convention and Visitors Bureau) 
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Mr. Burrovuaus. In May of last year extensive hearings were held 
before the House Small Business Committee, and I should like to sug- 
gest that the record of the hearings before the Small Business Com- 
mittee of the House be included in the record of this hearing today. 

Senator Morse. It is the ruling of the chairman that there will be 
made an appendix of this record, but not a part of the transcript, for 
consideration of the committee in executive session the following 
reports: 

One entitled “Hearings Before the Select Committee on Small Busi- 
ness, House of Representatives, Complaints of Small- and Independ- 
ent-Business Men Operating Sightseeing Businesses in the District of 
Columbia,” dated May 12, 1959; and second, a report of the Select 
Committee on Small ‘Business, House of Representatives, on House 
Resolution 56, dated August 20, 1958. There will also be incorporated 
in the record, Part II of the hearings before the Select Committee on 
Small Business, House of Representatives, on “Complaints of Small- 
and Independent-Businessmen Operating Sightseeing Businesses in 
the District of Columbia,” dated July 1958. These will all be included 
as an appendix of this record but will not be made a part of the tran- 
script. 

Accompanying these appendixes will be the independent report of 
Congressman W1 ight Patman, of July 31, 1958, on the same subject 
matter. 

Mr. Burrovens. Thank you, sir. 

I also have a copy of a preliminary prospectus dated April 16, 
1959, of D.C. Transit System, Inc., a Delaware corporation. 

Senator Morse. How voluminous is that? 

Mr. Burrovucus. It is rather voluminous, sir, and I had in mind 
quoting just a paragraph from this prospectus. This is a preliminary 
prospectus a ultimately a prospectus was approved by the Securi- 
ties and Exchange Commission. 


41860—59——_9 
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Senator Morsr. Are you suggesting that it also be filed as an ap- 
pendix to the record without making it a part of the transcript ¢ 

Mr. Burroveus. Sir, I really am only interested in one paragraph. 

Senator Morse. Very well. Unless you are interested in more than 
that I wouldn’t want to have it filed as an appendix. 

Mr. Burrovueus. I should like to quote from that paragraph which 
is on page 13 of the preliminary prospectus: 

Under pending legislation: On January 14, 1959, duplicate bills were intro- 
duced, in the Senate, S. 304, and in the House, H.R. 2316 of the current session 
of the Congress would provide that all assets of D.C. Transit used or usable and 
all personnel employed in providing the services of mass transportation for hire 
as provided in the Franchise Act shall be used and employed exclusively in 
such service and shall not be used or employed in whole or in part in any other 
service in competition with the service of any other company. According to the 
statements made by the sponsors of such bills, they are directed principally 
at the charter, sightseeing and related operations of D.C. Transit. In 1958, 
the gross operating revenue of D.C. Transit for its charter and sightseeing 
operations was $598,543, and from its Government operations was $210,635. 
The total gross operating revenue for D.C. Transit for the same period was 
$26,684,594. 

The bills, if passed, would not prevent D.C. Transit from engaging in the 
charter, sightseeing, and related services, but would only require a separation 
of assets and personnel used therefor. 

I wanted to submit this as a statement made to prospective stock- 
holders of D.C. Transit System, Inc., of Delaware. 

Sir, when my statement arrives I would like to put it in the record. 

Senator Morse. Thank you very much. 

The next witness will be James H. Flanagan, vice president and 
treasurer of D.C. Transit. 

Mr. Chalk, would you like to come here? Mr. Spear? 

Mr. Spear. Mr. Robert Nathan is also here. Mr. Nathan has to 
take a late plane this afternoon. He is appearing as a witness for 
D.C. Transit. He would like to be heard first. 

Senator Morsr. I would be glad to hear you. How much do you 
have? 

Mr. Naruan. I have to get a 5:40 plane, but I gather the traffic 
may be a little tight. [ will just take a few minutes, Mr. Chairman. 

Senator Morse. Take your time. I will hold what I was going to 
say before the company proceeded with its witnesses. I will hear 
you and then I will make my statement after you finish. 


STATEMENT OF 0. ROY CHALK, PRESIDENT, D.C. TRANSIT SYSTEM, 
INC.; ACCOMPANIED BY JAMES H. FLANAGAN, VICE PRESIDENT, 
COMPTROLLER AND TREASURER; HARVEY SPEAR, COUNSEL, D.C. 
TRANSIT SYSTEM, INC.; AND ROBERT H. NATHAN, ECONOMIST 


Mr. Naruan. Thank you, Mr. Chairman. For the record, my name 
is Robert H. Nathan, tig rina % as a consulting economist here in 
Washington, at 1218 16th Street NW. I have served in a consulting 
capacity to Mr. Chalk in airline and transit work over a period of the 
past 10 years, and have been working on various matters for the D.C. 
Yransit ‘System, Inc., on managerial ‘and economic matters for the last 

2 or 3 years. There are just a few comments I would like to make on 
this bill from ast raight economic point of view. 
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First, Mr. Chairman, I would like to say that I believe my record 
is revealed as persistent and consistent in supporting vigorous com- 
petition in our free enterpr ise economy, and my own feelings are 

very, very strong against monopoly and. against concentration in our 
enterprise. 

Of course, in the field of utilities it is pretty inevitable that we do 
have franchises which have monopolistic characteristics in order to 
avoid chaos, to insure reasonable and orderly service, to provide 
essential se hedules, and to avoid duplication of capital facilities. 
But beyond that, I think that our economy is best served by vigorous 
competit ive enterprise. 

It seems to me, Mr. Chairman, that in this bill there is a ine: sve 
against competition rather than against monopoly, and + 
for restraint of competitive practices. 

Now, there is one aspect of the municipal transport business which 
I have studied in my work for D.C. Transit Co. which seems to me ex- 
tremely important, and that is the problem of productivity, the 
problem of fares. a 

There are many industries in our economy in which the possibilities 
of increasing productivity, that is, output per man-hour, are very 
great; and in these industries it is possible to either reduce prices or 
pay higher wages without increased burdens to the consumer. The 
municipal tr ansport industry is one in which the potential increases 
in manpower are somewhat limited. It is obvious that when the size 
of buses or streetcars reach a certain magnitude it is impossible to in- 

crease the size of the buses or to do it without drivers at all. The 
amount of income revenue provided by each employee can, therefore 
not increase as it does increase with the possibility of automation and 
rapid changes in mechanization that takes place in other industries. 

We see the result of this in the increased evidence of the financial 
difficulties on the part of municipal transportation companies all over 
the United States. 

Of course, if the wage level in the municipal transport industry were 
to remain reasonably fixed, it would not be necessary to increase fares 
because wages or unit labor costs would not rise. But I think we have 
enough knowledge and understanding of trade principles and prac- 
tices ‘and objectives to know that as our economy increases in terms 
of productivity, the standard of living, that the workers in any sector 
~ will not stand by and have no increased benefits from the large capabil- 
ities of our economy merely because there is a specific industry where 
there is no probability of greater productivity. 

In the transit industry wages have been increasing, and over the 
years, as wages have increased without parallel or proportionate ris- 
ing productiv ity, there has been an increase in the unit costs. 
to survive, the companies have had to increase fares. 

We all remember the New York subway fare was at 5 cents not too 
many years ago. Today it is 15 cents, and it is still operating at a loss. 
This is true in very, very many cities, that is, as wages have risen it has 
been necessary to raise fares. 

One of the interesting things about the municipal transport indus- 
try isthat you have a certain elasticity of demand, a certain change of 
demand, as fares go up. As fares rise, often there are less riders, be- 
cause people tend to use their own vehicles or they turn to taxis or 
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other means of transportation. The result is that the industry is faced 
with almost an impossible situation, at least on the surface, of rising 
labor costs, which I think are proper—I think wage rates ought to go 
up as the economy improves—you have the lack of parallel pr roductiv- 
ity and you have ‘the rising union labor cost. This bri ings about a rise 
in fares, which brings about a reduction yee in revenue, and the re- 
sult is that this industry tends to get increasingly into a difficult 
financial crisis. 

Now, obviously everything ought to be done to stimulate produc- 
tivity and improved efficiency. I would say, Mr. Chairman, that on 
the basis of my rather intensive work with D.C. Transit in the past pe- 
riod of almost 3 years, I am convinced that not only have intensive 
efforts been made to improve productivity and efficiency, but I think 
considerable progress has been made on that score. But even with 
substantial changes in the methods of management, methods of utiliza- 
tion and man-hours and methods of inventory control and record- 
keeping, and a wide variety of efforts to improve efficiency and pro- 
ductivity, still the potentials are somewhat limited, and the result is 
that unit costs have tended to rise. 

Now, in substantial measure the biggest waste in municipal trans- 
portation results from these irregular or uneven schedules. Mr. 
Chalk, for instance, has a chart which shows tremendous peak use of 
manpower and vehicles in the morning rush hours and in the evening 
rush hours. After the evening rush hour, and before the mornin 
rush hour, there is tremendous idle equipment standing by in whic 
a huge investment has been made. During the middle of the day for 
some 6 or 7 hours from 10 o'clock until after 4, the same thing hap- 
pens. Not only are the vehicles standing by, and there is a waste in 
use of resources for mass transit, but there is a very difficult problem in 
terms of manpower, and the union with some propriety has insisted 
that the men be guaranteed minimum hours per cay. You do not bring 
a man in, work him 2 hours in the morning, and send him home, and 
bring him back for 2 hours late 1 in the afternoon and pay him only 
for 4 hours a day. The result is that they have insisted on certain 
minimum guaranteed hours per day, certain minimum guaranteed 
hours per week. There is lost or idle manpower during this period. 
It is a very difficult problem of scheduling. 

I think that the company, D.C. Tr ansit, has done an excellent job 
in trying to minimize this cost. But nonetheless there is this waste, 
this inefficiency, this loss of resources from this difficult scheduling 
of man-hours and equipment to meet peak demand and this irregular 
demand that exists in the industry. 

I believe that unless something is done in this particular industry to 
try to increase the efficiency and productivity and permit the use of 
this equipment for other purposes, we may well be moving toward 
subsidies or ultimate public ownership of municipal transportation 
as has happened in some areas. I think this is certainly our first ob- 
jective and a desirable objective. 

As I see it there are four alternatives. Although they are not nec- 
essarily mutually exclusive, there are four alternatives about what to 
do in this industry which faces this problem of wage levels, produc- 
tivity, and prices, and something of an elastic demand which reduces 
the riders as the rates go up. 
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One is public ownership. Let the municipality take over the mass 
transit and directly take a loss in their budget. I would venture to 
state, Mr. Chairman, that this would not be a desirable objective in 
and of itself. 

The second alternative is a type of subsidy operation. In a de- 
gree this has been introduced to some extent by the exemption of 
certain types of taxes in order to assure the riders of facilities and the 
ability to ride at reasonable fares. But even that has some limits as 
to how far you can go. It depends upon how much taxes you pay 
and how much you can forgo. It may lead in time to direct outright 
subsidies and not just exclusion of certain costs. 

Now the third alternative is of course to do everything possible to 
improve economies within the company. On this score I venture to 
say that D.C. Transit has probably done one of the best if not the 
best job in the country. I have studied it very closely and worked with 
the high and medium level officials, and to me it has been a very im- 
pressive performance. 

The final alternative to public ownership and subsidies and of course 
Iam maximizing economic efficiency is that of diversification. That 
is, in some way to diversify the activity of the operations of the com- 
pany so as to improve the use of the equipment and to make some more 
efficient use of manpower during this period when mass transit re- 
quirements are down. It is there that we run into this particular bill. 

Now as far as the public interest is concerned, it seems to me that it 
is clearly in the public interest that equipment that is otherwise idle 
during nonrush hours ought to be used in some kind of way. I think 
it isentirely appropriate that the mass transit system in order to mini- 
mize fares and prevent to the degree possible fare increases ought to 
be permitted and actually, I think, Mr. Chairman, encouraged to use 
this equipment for other purposes such as sightseeing and charter. 

Now we come to the question as to whether this really leads to monop- 
oly. I have read the record in the House committee hearings quite 
carefully, and also the hearings of the Small Business Committee a 
year ago, and it seems to me, Mr. Chairman, reading it as an econ- 
omist, there is no real evidence here of any tendency toward monop- 
olistic practice. I think what has occurred here is a vigorous enter- 

rise trying to move in aggressively into the area. I think that it is 
f a substantial margin not the largest company in the sightseeing 
field in Washington, the charter field. If in its practices in the sight- 
seeing and charter field it does engage in monopolistic practices then 
clearly it seems to me that those practices ought to be pursued and 
ought to be prosecuted and ought to be brought to an end. But. to 
attempt to seek the destruction of an enterprise merely because it has 
the facilities available and this manpower available, and therefore to 
prevent it entering the field where these can be utilized, it seems to me, 
Mr. Chairman, as utterly and totally uneconomic. 

I think as I read the record and observe the fact, this company is 
engaging in increasing competition, the vigor of competition rather 
than engaging in monopolistic practices. As I say, it is by no means 
the largest. The largest company is substantially larger. I think 
this year’s volume is doubled what transit was last year in charter 
and sightseeing. If there are practices which have to be corrected 
which I have not had evidence of, and I have seen nothing in the 
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record which would indicate any monopolistic practices, then I think 
they must be pursued on their own. But to attempt to deny the use of 
the manpower, the use of facilities, the use of the vehicles, and use 
of all the other resources of the company for this competitive purpose, 
it seems to me is entirely inconsistent with our free enterprise. 

I have read considerably about the legal aspects and some cases like 
the Du Pont case and the A. & P. case and others in the antitrust 
field, and I just do not see any parallel at all in terms of the character 
of the problem that is posed here. It is true that the D.C. Transit has 
facilities. It is true that it has resources. But I would say that as 
long as any undue advantage in terms of tax aspects or any other 
Governmental aspects which derive from the franchise for mass transit 
does not directly carry over to sightseeing unless the company en- 
gages in competition in sightseeing, then I see no reason and no justi- 
fication for this bill. 

Just one final word on this matter of monopoly. Some people say 
that the company is engaged in taking losses to try to build its enter- 
prise. I think it did for a time, although Mr. Flanagan has testified 
in his evidence that this year it is not true. But it seems to me this is 
no different from any other business which tries to start in some new 
venture and they take a loss in its early stages. As long as that loss is 
not computed in determining whether a fare should be increased or 
not, it seems to me, Mr. Chairman, there is no evidence that the mass 
riders are hurt in any degree. 

I think here that the profits of D.C. Transit after taxes are the 
profits of any free enterprise, whether they be franchised enterprise 
or a pure competitive enterprise. If the management and others of 
that enterprise are willing to risk those profits for some other com- 
petitive enterprise, even investing in trying to build its business, it 
seems to me that it is completely consistent with the freedom of entry 
in our free enterprise system. It seems to me it is completely in line 
with the concept of a vigorous and dynamic free enterprise system. 

I will conclude by saying, Mr. Chairman, that this bill is anticom- 
petitive rather than antimonopolistic. There is a fear here that a 
vigorous and dynamic entrance in the sightseeing business might con- 
ceivably ultimately result in monopoly. In degree, Mr. Chairman, 
this is true of every new enterprise in every new field that goes into 
vigorous and dynamic competition. I would say if there is any 
evidence of any monopolistic practices, which I see no evidence of, I 
think it has to be pursued on that ground. af Pane 

To prevent this enterprise from using these facilities which in my 
judgment will in time either serve in an effective way to minimize 
increases in fares for the mass transit riders in Washington, is doing 
a constructive public service, and I believe Mr. Chairman that this 
bill is inconsistent with and contrary to the public interest. 

Senator Morsr. Thank you very much. I am sorry you did not 
make it known to me or Mr. Smith earlier today that you had this air- 
plane schedule to make because I would have been very glad to put 
you on earlier as I did accommodate earlier witnesses in the day for 
other purposes. 

Now, Mr. Flanagan, Mr. Chalk, and Mr. Spear, before you put in 
your case I shall make a suggestion about procedure. 

" [ have already made as an appendix to this record all of the hear- 
ings on the House side. I have instructed Mr. Smith, the director of 
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the staff of this committee, to assign to various members of the staff, 
in accordance with their expertness, the task of analyzing the House 
hearings. The staff is to be ready at all times to assist the committee 
in executive session through briefing us as to what took place on the 
House side. Before we report on the bill I will examine the House 
hearings myself. I shall keep this record open as I indicated this 
morning for a reasonable length of time so that the transcript that is 
made today by both the proponents and the opponents of the legisla- 
tion can be made available to each side for the filing of a supplemental 
rebuttal which will also be printed in the record. 

In view of the fact that the proponents and opponents of S. 304 
will have a transcript of today’s hearings not later than Wednesday, 
June 10, I shall keep the record open until 5 p.m. 10 days from June 
10, 5 p.m. June 20 for the filing of rebuttal statements. I shall then 
request that Mr. Smith proceed with all expedition to have the hear- 
ings printed for the use of the full committee. The subcommittee will 
use the transcript of record. 

In view of that procedure, Mr. Spear, Mr. Chalk, and Mr. Flan- 
agan, you may make such statement this afternoon as you wish to 
make, and file for the record such documents as you wish to file, 
supplementing your statement. I will stay with you until midnight 
if necessary. We are going to close these hearings today. 

In view of those announcements by the chairman you gentlemen 
now know the time schedule and as I have announced the time sched- 
ule and as I have announced you can proceed in your own way to 
make such record as you wish to make on this bill this afternoon and 
evening. If you feel that it will take you more time than between now 
and the dinner hour, I'll adjourn for 30 minutes for dinner and we 
will come back. 

You may proceed. 

Mr. Lee suggests that you may have someone else with you that 
you would like to have at the table to be of assistance. If you have 
anybody else please bring them up any time you want to. 

Mr. Cuatx. Mr. Chairman, may I say to allay the fears of the 
press or anybody else that might be pressed for time I do not think 
we will be beyond 7 o’clock. I don’t guarantee we will, but I don’t 
think we will be. 

Senator Morse. If I wouldn’t be charged with a conflict of interest 
I will serve you coffee between now and 7 o’clock at the expense of the 
committee. 

Go ahead. 

Mr. Fianacan. Mr. Chairman, my name is James H. Flanagan. 
I am vice president, comptroller, and treasurer of D.C. Transit, Inc. 

In view of the fact, Mr. Chairman, that the committee is accepting a 
copy of my statement 

Senator Morse. A copy of Mr. Flanagan’s statement will be printed 
at this point in the record. 

Mr. Franacan. Thank you, sir. 

(The statement of James H. Flanagan follows:) 





STATEMENT OF JAMES H, FLANAGAN 


My name is James H. Flanagan. I am vice president, comptroller, and treas- 
urer of D.C. Transit System, Inc. 

It is my purpose and desire to enlighten the members of this committee rela- 
tive to the charter and sightseeing operations of the company. 
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D.C. Transit System, Inc., has not just begun to compete in the charter and 
sightseeing business. Its predecessor, Capital Transit Co., carried on charter 
and sightseeing business in competition with other bus companies from the time 
it was organized in 1933—over 25 years ago; and the companies which formed 
Capital Transit Co. did such a business even before then. 

All of the other bus companies in this area engage in charter and sightseeing 
business in addition to their mass transportation operations. This situation 
prevails in many bus companies operating from here to California. 


ALLEGATIONS AS TO TAX EXEMPTION 


The allegation so often made that D.C. Transit System, Inc., is tax exempt 
deserves some attention. 

Congress did relieve the company from liability for the antiquated gross 
receipts tax which formerly existed. Other bus companies paid a 1-cent tax per 
mile of operation within the District in lieu of the gross receipts tax. The 
House of Representatives has reported out a bill which would relieve these other 
companies from liability for this 1-cent tax. Therefore, we shall be all even in 
that respect, so far as exemption from taxation is concerned, if the bill is 
approved by the Senate. 

The complaint was that D.C. Transit System, Inc., was exempt from fuel tax 
on its charter and sightseeing operations. The company offered to pay such 
tax, to eliminate this cause of complaint. The Public Utilities Commission, in 
its findings and certification dated November 13, 1958, recited that the com- 
pany had agreed to assume full liability for motor vehicle fuel taxes on charter 
and sightseeing operations from July 1, 1958, forward. The Commission found 
that the fuel tax payable by the company for July and August 1958 was $827.04, 
and so certified to the District Commissioners. This amount was paid immedi- 
ately upon presentation of a bill by the District Tax Collector early in this month 
of May. 

I do not know of any other tax benefit enjoyed by D.C. Transit System, Inc., 
which gives it an unfair advantage in its charter and sightseeing operations 
over any other bus company similarly engaged. 


For the year 1958, the company incurred the following taxes, Federal, State, 
and local: 


Se heh ick meee ee $402, 300 


I 37, 900 
RIDIN et oes oS ee eee rl bo tg 1, 800 
Virginia income tax_____-__ ER oe foe dal. 152 
Other District of Columbia taxes: 

Nene en eee eee ee ic Sn an rehtan eu ene. ee er acer ee 39, 602 

TY Et ey a ee ae 2 eee eee ae - eaten ey SRD 

ee mn IE CUE IDUNSU GID oo hs indi distin iain em 9, 716 

ee hatct Lett nt ms badiwciedtek 4, 698 
Other Maryland taxes: 

EI OS sg SR SS ES A Sn a a ie eae ae 30, 951 

NN i ed be atolacmenanaecue Stat 3, 904 
Other Virginia taxes: 

I ee cdctnaieallo siaicastsilebdni aint lo SHO 

ee  cibcccnasmsmicswhompntncdeneceas a 2, O87 


Miscellaneous________- ie eee ees eo dake heii cadena os S,iae 
Other States: Miscellaneous 520 
Other Federal taxes: 

Social security : Federal Insurance Contributions Act 


300, 148 


Social security: Federal Unemployment Tax Act__-_.__-_--_-----. 29, 282 
a science eects 5, 362 


a a ae accede hE OE et ol has hd 1, 009, 603 





SI OUR ects 


RESULTS OF OPERATIONS—CHARTER AND SIGHTSEEING 


I present exhibit No. 1, which shows the results of operations from charter 
and sightseeing operations during three different periods; namely, for the year 
1958, for the 4 months ended April 30, 1958, and for the 4 months ended April 
30, 1959. These figures are prepared in accordance with the instructions of the 


1 See p. 136 for further clarification. 
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Public Utilities Commission. They do not reflect my views. For this reason, 
it is my contention that the results are completely erroneous and misleading. 
Please let me explain. 

The buses employed in charter and sightseeing operations, with the exception 
of a few that are used exclusively for this purpose, are regular buses used con- 
tinuously in regular operations. Whether or not they are employed in perform- 
ing charter and sightseeing work, they must be maintained, they must be garaged, 
licenses for their operation must be obtained, and they will depreciate merely 
with the passage of time. 

The operation of vehicles for charter and sightseeing operations in a company 
such as ours is analagous to the production of byproducts by an industrial com- 
pany. To illustrate: When an industrial company is engaged in producing one 
basic product, but in this process, acquires a commodity known as a byproduct 
the aggregate selling price of which is less than the aggregate selling price of 
the basic product, generally accepted principles of cost accounting require the 
proceeds from the sale of the byproducts to inure to the benefit of the main or 
basic product. 

With this basic premise in mind, let me show you how this situation applies 
to our company. During the slack period of the day, the charter and sight- 
seeing operations are related only indirectly to the main business of conducting 
mass transportation. Yet these operations, which are relatively unimportant 
when considered in relation to the main business (in 1958 charter business 
amounted to approximately $600,000 as compared to passenger revenue of 

25,600,000), can and do reduce the cost of conducting the principal business 
by making use of idle vehicles and in many instances by using idle manpower 
who would have to be paid (because of union contract provisions) whether 
they work or remain idle. Under these circumstances, the main activity, mass 
transportation of persons, receives the benefit and economies affected by fuller 
utilization of our vehicles and manpower. To allow these economies to be 
wasted would be unwise, inefficient, constitute poor management, and run con- 
trary to the principles of competitive free enterprise about which we have heard 
so much in these hearings, yet, none of these considerations are reflected in 
exhibit No. 1 which wag prepared in accordance with PUC instructions. 

This is because the PUC has applied the theory of ‘joint costs” to all of our 
charter and sightseeing operations. I will now discuss our charter and sight- 
seeing operations which are conducted during peak periods of the day, to illus- 
trate this point of joint costs as opposed to byproduct costs. When sightseeing 
and charter operations are conducted at peak periods of the day our company 
is somewhat analagous to an industrial company which produces joint products. 
In other words, because the main operations cannot avail themselves of these 
cost-savings operations, a substantial portion of the cost of the second activity, 
charter and sightseeing is then directly attributable to it. In this area, how- 
ever, you can find technical disagreement among accountants as to proper alloca- 
tions of cost. Take depreciation, for instance. A vehicle will be depreciated 
over 5 to 15 years, depending on the type, regardless of whether you conduct 
only mass transit activities with this vehicle, or you conduct mass transit and 
a sideline or byproduct activity such as charter and sightseeing business. 

Therefore, it is my opinion that exhibit No. 1 does not give the proper picture 
of our charter and sightseeing activities because the PUC’s approach to analyza- 
tion of our costs has been solely upon a direct allocation basis which is the 
same as the joint cost principle. 

Exhibit No. 1 does, however, in my opinion, reflect several important facts. 
Increased revenues will not result in corresponding increase in expenses. There- 
fore, higher revenues will result in improvement in the profit from these opera- 
tions. Experience gained has dictated the reduction of expenses. Such reduc- 
tion is reflected in the operations for the first 4 months of 1959. 

To bear out the contentions I have made, I present exhibit No. 2. This exhibit 
shows in the first column the results of all operations during the month of 
April 1959. The second column contains adjustments to exclude the charter 
and bus operations just as though they had never been conducted. The third 
column shows what the results of the April operations would have been with- 
out the benefit of the charter and sightseeing operations. This exhibit dem- 
onstrates the value of the charter and sightseeing operations to the company, 
and to the transit riders, and it also shows how the cost of conducting mass 
transportation is lessened by reason of these subsidiary operations. 
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REGULATION BY PUBLIC UTILITIES COMMISSION 


All operations of D.C. Transit System, Inc., are subject to regulation by the 
Public Utilities Commission. You may take my assurance that the staff of this 
Commission take their responsibility seriously and that the Commis- 
sioners are very much aware of their staff’s activities and recommenda- 
tions. 

The rates of fare of the company are approved by the Commission only after 
exhaustive (and I might add parenthetically, exhausting) hearings at which 
the public is heard. 

In establishing rates, the Commission excludes from its consideration the 
operations in Maryland, charter and sightseeing operations, limousine opera- 
tions and operations under Government contracts. This means that revenues 
from these different operations are set aside, and expenses of the overall opera- 
tions are reduced by allocation on a quite meticulous basis of those expenses 
which are judged to be chargeable to other than passenger service rendered 
by our streetcars and buses.” 

After all the necessary adjustments are made, which under present PUC 
practices always result in increasing the net income of the company for rate- 
making purposes, the net income is related to a rate base to determine the rate 
of return. 

The rate base against which the net income is applied represents only the 
property employed in rendering streetcar and bus service within the District 
of Columbia. The value of the equipment and other property employed in 
rendering service in Maryland, and also charter, and sightseeing, limousine, and 
Government contract service is excluded from the rate base used in determin- 
ing the rate of return earned by D. C. Transit System, Inc. I want to emphasize 
this point, because I believe the record contains a confused picture of what 
actually happens in a ratemaking proceeding.’ 


COMPARATIVE WAGE RATES FOR CHARTER SERVICE 


I am sure you gentlemen are interested in fair treatment of labor. In that 
respect you may be interested in the relative wages paid to operators of charter 
and sightseeing buses by different operators in this area. 











Regular Lecturing Total 
wages 
D.C. Transit System, Inc $2. 375 $0. 45 $2. 825 
SR Serial itt annrtndcsineedebones BUY Je teihictdaeb ne 2. 27 
Suburban Transit... bikcked teh oaiminarbieieds. SAN Satiai ieee 1.74 
oe aie ebenneeenenaeeimeigmhnce 2. 06 - 50 2. 56 
ne = eo heulindnevacnwepkborvcoawtabunbainien 2. 20 . 45 2. 65 
Se ania centr nibeghawenktinbhcintnamhestned RN a as elena 1. 87 





In view of the fact that D.C. Transit System, Inc. performed over 65,000 hours 
of charter work during the year 1958, no further proof is needed that we treat 
our operators on a very liberal basis. 


EXCLUSION OF RESULTS OF CHARTER OPERATIONS 


In its determination of rates of fare for regular transportation services, the 
Public Utilities Commission excludes from its consideration the results of opera- 
tion of charter and sightseeing service. Therefore, if a loss is sustained, such 
loss is borner by the stockholders and no part of that loss is charged to the 
riding public. Conversely, if a profit results from charter and sightseeing opera- 
tions, under the present system of regulation no part of that profit can be con- 
sidered as an offset to a fare increase that might be needed because of a deficiency 
in earnings from regular transportation services. 





2See p. 136 for amplification and clarification. 
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In any effort to improve a product or to extend a business, it is almost inescap- 
able that expenses will be incurred which later experience will show can be 
eliminated. We have been going through such a period. Now our revenues are 
increasing and it is possible for us to cut back some of our expenditures. I am 
convinced that results will be more and more favorable. If I am right in my 
opinion, then I think it will be unfortunate if the PUC, through its insistence 
on segregation of charter accounts, should discourage the application of a profit 
to overall operations, in order to lessen the chance of a fare increase. 

In conclusion, let me assure the members of this committee that we at D.C. 
Transit System, Inc., are dedicated to the task of rendering excellent transporta- 
tion service at as reasonable a cost as possible. To keep that cost to the public 
low, we endeavor to find means to supplement our income by any means that 
falls within the privileges extended to us by our franchise. I respectfully submit 
that we are doing just that, and nothing more. 


ExHIsIt No. 1 


D.C. Transit System, Inc., charter bus operations 


| | 




















4 months | 4 months 
Year 1958 | January- January- 
April 1958 | April 1959 
qe —_-_-—— ———-— --_——_ -- —_-- — —— —|—_—_—_—_—_— ee 
OE ln ok a area, spectra eo aaa <A $519, 767 | $173, 882 | $285, 179 
Operating expense: : 
Superintendence of plant and equipment. __----- cesta 1, 455 488 | 823 
Bus maintenance ss oe ae 40, 869 12, 458 18, 664 
Maintenance and ope rating service equipme Oe eae | 685 | 200 | 313 
Other plant equipment- 98S RG ERR RE ae 4, 322 1, 363 2, 585 
RE sk naan enusnetnaesdanwens 15, 321 5, 066 7, 246 
ND RR i tai cccnd wnircmicnanidbntnanqaceesm 17, 032 5, 291 | 7,795 
RR NDS 6 sx cnvaddahwhnaghacidencndaeabnadennacame 215, 768 64, 362 | 108, 408 
I RII SN i so ene ndtneeneecsnewna 3, 252 826 | 1, a71 
Other transportation expenses - _---.------.--- a ee 33, 847 16, 526 19, 555 
Commissions js Raseete eee oa Pee 14, 303 | 517 16, 708 
Superintendence and solicitation_____-_- eaoneomenteaaices 137, 880 52, 117 42, 274 
a a a I acum sine meal aeaiiah 98, 000 41,419 18, 560 
Traffic ete i PR anc auiean ene masnmerk meen 6, 719 1, 988 3, 457 
IND ok 2 6... cw uianmacckaesosaman ate 24, 076 8, 259 | 12, 120 
mpeo yee weitere oxpenecs.......................-...-..... 8, 559 2, 539 4, 720 
Other administrative and general expenses ate aa acne ait 16, 005 4, 516 7, 815 
es - 638, 098 217, 935 272, 414 
Taxes, other than income taxes: 
PRMD ORIORS TAROB noo nce nennceeowce seneene s eisinesoneme 1, 412 = 548 
NO it bel ninsienebhenncunacubeekneses 4, 855 1,15 1,701 
ie tn cn acsnidpinakktasiwabawnenc picasa ates 4, 322 1, 627 2, 879 
EEE NE RE Ee OS a 12, 576 3, 872 1, 952 
Total taxes, other than income taxes. _.......--.-------- 23, 165 7,105 7, 080 
ch tan E Ss pelgapands vain eadieanincisaeiin acrimony 21, 398 | 6, 054 9, 851 
Total operating expenses, taxes and depreciation -------- 682, 656 231, ( 094 289, 345 
Net profit (or -_ before gain effected by savings on in- 
ee EEL EE Be NO tp a tee OA OR Ph St (162, 889) | (57, 21 (4, 166) 
Gain effected by savings on income taxes. _.-.-.---.------ 88, 612 | 31, 128 2, 266 
Net profit (or loss) after gain effected by savings on in- | 
ee ee a niente son Sissies ; (74, 277) (26, 089) (1, 900) 




















134 REGULATION OF D.C. TRANSIT SYSTEM, INC.—1959 


ExHIBItT No. 2 


D.C. Transit System, Inc., income statement for month of April 1959, showing 
total oper rations and elimination of charter operations 


| 


| Operations 


| Total oper- Elimination | after elimi- 











ations | of charter nation of 
| Operations | charter 
| Operations 
. ‘ c | | 
Operating revenue: | | | 
Ee Se a REE hictcnvcieienmsster | $2, 288, 517 
Oherter revenie. ...~..- eco cece ncue arse ee: et | 188, 068 | TN Mie 
Other revenue --.-....-.- ema iEne > Uheaakwaselschonnawnee BIRO ls ociccncescuws 7, 908 
- ES | eee 
NN eo i ccnca nun ceenbeacwmes 2, 514, 493 188, 068 2, 326, 425 


Operating expenses: 

Operating expenses: Rail operations. 

Operating expenses: Bus operations: 
Superintendence of plant and equipment__-- 7, 870 } 7, 870 


oneasannnes — 2 672, 414 

















SE AE LES AE I TN A icica cn coun ool 186, 786 
Maintenance and operation service equipment -_-_-_-_-_- SS OY ea eee 3, 041 
Senn SI IIRIIIOIIG nc eennencncocecsneccen ms DAM iocwapoam i 26, 547 
rh fot ee i cee cnackbn <snescuns 65, 893 3, 995 61, 898 
Other garage expenses____...........----- iiadataan: 68, 798 ee 68, 798 
I i eee | 629, 082 60, 903 | 568, 179 
a nin ieentbiieinaiiouimeeeraiis ‘iS EE aa 14, 367 
Other transportation expenses. .---_................---- 93, 472 12, 679 | 80, 793 
I oan ee euneniwen one 12, 897 12, 651 | 246 
Superintendence and solicitation..................---- 13, 418 | 7, 875 5, 543 
tice ataRiemcennighEad na dknchiiweinnn an % 11, 442 | 8, 175 3, 267 
I eo IR  ecenenauon scat 1, 127 | 995 | 132 
Injuries and damages--__........--..------- aimee a "| 66, 462 | 8, 248 | 58, 214 
Employee welfare expenses __..........--.--.------- onl 44, O08 }.....2.4.---000 | 44, 003 
Other administrative and gener ral CINE occcccccndn PA Neescucssenceus } 79, 280 
aiiaiiaieal emma tae | s 
Total operating anes Fe ects taba amontbad 1, 996, 899 | 115, 521 | 1, 881, 378 
Income taxes- --. _-- . iidananambaniesinaaw sd ee 723 | _ 38, 941 | 88, 782 
Taxes, other than income taxes: | 

Real estate taxes___._.--.-- Lei ioc a micmnemaeas paar ades MT acd ceoesn | 9, 379 
Nos, cust aptetvws cadences didvurerse saeco 6, 094 489 5, 605 
Fayroll taxes__..............- alta wageaa aR OE ee 42, 997 
PMMMONORR (52005. oo. da sassccacassaseousn 2, 686 476 | 2, 210 
| — ae | —_ 
Total taxes, other than income taxes. _-..-...------- a 61, 156 | 965 | 60, 191 
te eo Se ORES ian wuss Aennuiedawaescedl "172, 883 TAS Ee an 172, 883 
Amortization of acquisition adjust ment ne ee | RAINEY ic a ats ec ahiade soeih —86, 158 
Provision for track removal and repaving--_.--..-....---------- | ee See 87, 016 
Total operating expenses, taxes and depreciation. ------- | 2. 350, 519° I 155, 427 | 2, 204, 092 
Net operating income------ acces eknaeatan pare deces aaa | L 54, 974 | | ” 32, 641 | 122, 333 
Nonoperating income, ee errr re penne estes cane SEED Ivasvonnecens —22, 464 
Gross income... -- 5 — =  e 132, 510 | 32, 641 99, 869 
Interest expense. .......-...---- eS aun’ i hie ore ID oA picaiingice 5 . 9, 086 

Net income_---.-.---- een es cee un ceh cae a 123, 424 | 32, 641 | 90, 78 

| 





D.C 


Ope 


Ope 


Ince 


Tax 


Der 
Am 


Nor 


Inte 





REGULATION OF D.C. TRANSIT SYSTEM, INC.—1959 135 


ExHIBIT No. 3 


D.C. Transit System, Inc., income statement for 4 months ended April 30, 1959— 
Total operations and elimination of charter operations 





Elimination | Operations 
Total of charter after elimina- 
operations operations |tion of charter 
operations 


Operating revenue: | 































Passenger revenue. -...................-- a . sewn $8, 723, 954 
CNIS ks 5 Soi eis bdietinaglen tv sises mies mapiinnd Oem aewwecd Sen FTO Videncade Lae 
IND nal det nn ak makin seen panuneuniekels | 160, UGB bain en anecepm| 160, 072 
ets ORARALONE TOPGRTNO «occ cased « cnlascdscsnteanwoss | 9, 169, 205 | 285, 179 | 8, 884, 026 
Operating expenses: 
Operating Expenses, rail onerations.._...............----- DAO ANE Lenseeccc imag 2, 702, 467 
Operating Expenses, bus operations: 
Superintendence of plant and equipment.---._.-.---- 2) eee | 31, 280 
ES ee a eee ; FOU OE han cc neanebaa 709, 619 
Maintenance and operation service equipment in atid Se 11, 694 wakewn 11, 694 
TRENT UIE INURG no eric s ces wadmacdbronienews | 97, 469 | ; - 97, 469 
Fuel and lubricants-............-- iebheneece phate | 274, 097 | 7, 246 266, 851 
en IO BN on ge matebcbeenanaqcancean | PNY nn di aang 295, 019 
SE I on op en papudnvnavasandaceauenenace | 2, 400, 690 | 108, 408 | 2, 292, 282 
nnn GURU ECON, oo ap cenemescnsbeeeeions 51,917 ipitenie tee 51, 917 
Other transportation expenses... ............--.------- 340, 366 | 19, 496 320, 87 
Commissions. -_..- Pape saa se 17, 380 16, 708 | 672 
Superintendence and solicitation..._---- ana 50, 927 31, 706 | 19, 221 
Ravereme .. 2... . << oe Leto aie eeeeme een 39, 662 18, 560 | 21, 102 
po GNSS CATA RAS SESS Ea, SE ee ee eee ee ae 4,063 | 3, 457 | 606 
Injuries and damages. _.._._.-.---- en aan eek cont 236, 424 | 12, 120 | 224, 304 
Employee welfare expenses -- - -. -- ane ee ee | SIS loki ndnia india | 179, 010 
Other administrative and genera! ex pe nses..___.__- a«] BOG PEE bar esc cine tarea, 296, 951 
Total operating expenses...............-..--- ..| 7, 739, 035 217, 701 7, 521, 334 
Income taxes BEF goa tate Diba eed ; sie : 209, 5 23 34, 721 | 174, 802 
Taxes, other than income taxes: outers 
Real estate taxes___--__- Sd scat amednad< Gah Suckthpeicks: Raxek t-wieh a 6 30, 340 
I RIRN a 9 oe oe A eee een 23, 371 | 1, 701 21, 670 
OS a ee es 2 eg SP eee 163, 444 |_..__.- ata 163, 444 
Miscellaneous taxes...-.--.----_-- We ee ae iced at is : 6, 781 | 1, 952 4, 829 
sade lcsncchadiaeincapenieolll 
Total taxes, other than income taxes. ._.----- Kirin mateo eae 223, 936 3, 653 | 220, 283 
—— = — i 
Depreciation._...........---- bf Shedim nh bpie eh isesaesbhies 693, 774 | Lescecheteost 693, 774 
Amortization of acquisition adjustment_______- cisweioaen —344, 635 | ont —344, 635 
Provision for track removal and repaving.:_............_..__- _ 348, 065 : ae 348, 065 
Total operating expenses, taxes and depreciation_______- 8, 869, 698 | , 613, 623 
Net operating income......................... Pee create "299, 507 970, 408 
SIE BIOORG TUNG coca keh acccc cute canccececdand os —19, 342 —19, 342 
SINR 2 5 oo cS anucenbacasckerenakecécrnceaeaees 280, 165 | 251, 061 
NI ts oe ee og ae | CO Bikini kd 41, 396 
RIN doe OU ee a ld chide 238, 769 | 29, 209, 665 
i 
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Mr. Fianacan. I will not read the statement but there are a few 
clarifications I would like to make. At the bottom of page 1, I do 
point out—which I thought I had pointed out before the House com- 
mittee, but apparently I started to mumble and the reporter didn’t 
get my comments—the bill which the House of Representatives I 
understand has reported out. I now state that this bill would relieve 
the other sightseeing companies from liability for the 1-cent tax, 
and that therefore we shall be even in that respect so far as exemption 
from taxation is concerned if the bill is also approved by the Senate. 

On page 6, I would like to make a slight correction in the second 
full par: agraph. Prior to our rate proceeding of last year, the Public 
Utilities Commission had always excluded from its considerations the 
operations in Maryland. This year, or in 1958, I excluded those 
Maryland operations from my presentation before the Commission, 
but in a conversation with Mr. Falk he pointed out that the Commis- 
sion did not. I did not understand it this way, but he assures me 
that the Commission did not exclude those operations, but it did some- 
thing else to which I didn’t agree—and that was to assign to my com- 
pany an increased revenue for Maryland which we had no idea of 
asking for. 

The same.correction should be made in the last paragraph on page 6. 
Again, for many years the Commission had excluded from its com- 
putations—and the company also—the property engaged in rendering 
services in Maryland. There again Mr. Falk says that his concep- 
tion was that he had included such property in considering our rates, 
and then he assumed that we would apply for and receive a corre- 
sponding rate increase in Maryland—which did not happen. 

I just wanted the staff to have that clearly before it. 

Senator Morse. The corrections will be noted. 

Mr. Fianacan. Just a few comments, Mr. Chairman, if I may, 
with regard to exhibit 2, which was discussed by another witness 
before the committee, and I think without fully understanding the 
intent. 

On exhibit No. 2 we show the results of operations of the company 
during the month of April 1959. We then assumed that we weren’t 
in the charter and sightseeing business at all and tried to figure out 
what the result would have been under those conditions. 

The second column on exhibit No. 2 is designed to show that under 
such conditions we would eliminate any revenue because we would 
not have received it. We would also eliminate expenses which were 
actually incurred but which would not have been incurred if it didn’t 
run the sightseeing business. 

I think exhibit 2 shows that certainly during the good months—and 
Tam convinced that it would even out and be true over the 12 months— 
elimination of charter and sightseeing operations would result in a 
less favorable result to the company. In other words, we would 
have less net income if we did not run our charter and sightseeing 
oper: ations. 

Exhibit No. 3 is designed to confirm that conclusion by spreading 
the operations over a 4 months’ period instead of a single month’s 
operation. 

Now one further remark. As you have permitted the incorpora- 
tion by reference of the record made by the House committee, the 
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staff will note that following my testimony before the House com- 
mittee Mr. B. H. De Vos, of Price, Waterhouse, a nationally known 
public accounting firm, appeared and supported the accounting ap- 
proach which I have taken in my presentation. In other words, he 
says there are occassions on whic -h a byproduct, and I liken our charter 
and sightseeing oper ations to a by produce t—will cost as much as the 
main product if it manufactured duri ing the peak of the day, but that 
any revenue derived from such a byproduct when it can be manufac- 
tured in a slack period of the day, when as in our case you have men 
sitting around doing nothing, then that revenue accrues to the pro- 
ceeds from the main product, and the expenses are not increased. I 
have tried to explain it here in language which I think is clear. 

What I want to make sure that you understand is it has been sup- 
ported by the gentleman whose opinion I respect very highly, Mr. 
De Vos. 

We have presented in order to avoid what usually follows as quite 
an argument an analysis made strictly in accordance with what I un- 
derstand to be the rules of the Public Utilities Commission in my state- 
ment, and then immediately disagree with such results and I try to 
point out that we don’t feel we are losing money because as Mr. Nathan 
touched upon, we have buses and the de »preciation, for ex: imple, will 
run on buses just through the passage of time. That is the basis from 
which depreciation is allowed by the Public Utilities Commission. 

So whether that bus is running along Connecticut Avenue or is 
garaged, the depreciation is running along. 

So that I don’t think running a charter business makes a bit of 
difference, and to all intents and purposes you can ignore deprecia- 
tion and say it is not a direct expense against your charter operations. 
The same applies to shop foremen, to maintenance. They are there 
and they won’t be fired. Their duties compel them to remain on the 
job. The same with operators. We couldn’t fire them. We have 
got enough to run our regular service, but there are times under the 
union contract when they are being paid makeup time and guarantee 
time during which there is no work for them in our regular operations. 

We contend that some allowance must be given for the fact that 
now they are doing productive labor and th: at it isn’t fair to charge 
their entire salary during the time they are in the chartered or sight- 
seeing business to that operation. However, I haven’t tried in this 

case to exclude on an argumentative basis any portion of the expenses 
which the PUC says should be allocated. {i am just trying to show 
taking an operation approach or a different approach that if we go 
out of the business it is going to hurt us overall. I think with the 
tendency toward higher wages, higher fares, anything this company 
can do to increase its revenue honestly and fairly is what should be 
encouraged. 

That completes my statement, Mr. Chairman. 

Senator Morse. Thank you, Mr. Flanagan. 

Mr. Spear. 

Mr. Spear. Mr. Chairman, shall I go ahead without one of these 
microphones or shall I lift it over? I have spread my papers out here. 

Senator Morse. Will you move the microphone ? 

Counsel has suggested I ask you one question, Mr. Flanagan. Isn’t 
it true that the accounting procedure supported by Mr. De Vos is 
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not the same accounting procedure as supported by the Public Utilities 
Commission ¢ 

Mr. Fuanacan. The same accounting procedure ordered—— 

Senator Morsr. Isn’t it true that the accounting procedure sup- 
ported by Mr. De Vos is not the same accounting procedure that is 
supported by the Public Utilities Commission ? 

Mr. Franacan. I have not really adopted an accounting procedure. 
What I have attempted to do in my statement, Mr. ( ‘hairman, is to 
point out the fallacies which are contained in the public utilities’ ap- 
proach whereby every type of expense must be allocated on a quite 
meticulous basis. I am trying to say that there are certain periods of 
the day during which the operation of charter and sightseeing busi- 
ness in effect is costing the company no more but also as an actuality 
is bringing more money into it. 

Mr. Chalk thinks I may not have explained to you the amount of 
the effect upon our operations, Mr, Chairman. If we eliminated 
charter operations on exhibit 2 you will see with all operations in- 
cluding charter and sightseeing our net. income was $123,424. In- 
cluded therein we firure there was $32,641 generated by our charter 
and sightseeing business, which would go out the window if we were 
not engaged in that. business. 

So that under the assumption that we were not engaged in charter 
and sightseeing business during April 1959, our net income would 
have been decreased to $90,783. The same effect is shown on exhibit 
3 for the 4 months’ period. 

Senator Morsr. I understand. 

Mr. Fuanacan. You understand, sir? 

Senator Morse. I understand. 

Mr. Spear. Mr. Chairman. 

Senator Morse. Mr. Spear. 

Mr. Spear. My name is Harvey M. Spear, partner of Spear & Hill, 
of Washington and New York, special counsel to D.C. Transit. 

The chairman will remember that the first time I appeared before 
this committee was when with Mr. Chalk in July of 1956 we sat before 
the committee to work out the terms of the franchise, Public Law 757. 

Today we are here on a bill which has created a great deal of con- 
fusion. The complainants come into this committee and seek equity, 
so they claim, but as the chairman knows, employing the principles 
of equity, the complainant must come in with clean hands. They come 
in with the statements representing certain facts and they do not 
disclose to the chairman or the committee exactly what all of their 
respective interests are. 

One statement made on behalf of an association, and allegedly im- 
partial group, called the Airline Ground Transportation Association 
I believe was made by an individual named Mr. DeGraff whose 
presence in the room the chairman will note at the moment. Mr. De- 
Graff represented before this committee and the House committee as 
an example of his purpose in being here that he was speaking for the 
association. 

He said he was executive secretary, I believe, and I believe the let- 
terhead of the associaiton bears him out. But, Mr. Chairman, Mr. De- 

Graff did not tell this committee nor did he tell the House committee 
that at the same time that he is supposedly executive secretary of this 
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association, he is also eastern sales manager for the International Gray 
Line Association. 

He did not advise this committee that he is the regional vice presi- 
dent in charge of sales of the major competitor and the real instigator 
behind all of these hearings, Gray Line. 

He didn’t tell this committee that his association’s office at 501 Madi- 
son Avenue, which is the same offices Gray Line in this tariff repre- 
sents to be the oflice of Gray Line. He didn’t tell this committee that 
the telephone number shown on the letterhead of this association 
is the same telephone number listed for Gray Lines in New York. 

This association has been flooding the Members of both Chambers 
of the House and Senate and these committees with mailings, at least 
three which I know about. These mailings are prejudiced and vicious. 

This association is engaged under the Lobbying ‘ct in lobbying, 
Mr. Chairman. As I read the Legislative Reorganizai.: n Act of 1956, 
section 308(a) they are engaged in lobbying and they have not as yet 
registered. 

So they come in before the Congress of the United States and they 
do not disclose their identity, and they represent views which they 
say are impartial. I submit, Mr. Chairman, that when an organization 
comes before this committee in violation of the United States Code, 
some action ought to be taken to do equity on both sides. 

Senator Morse. May I interrupt long enough to tell counsel for the 
committee to address a letter to Mr. DeGraff and the assoc lation which 
he represents, calling specific attention to Mr. Spear’s testimony and 
state that any rebuttal statement they file by Mr. De rraff or the asso- 
ciation for the final record will take note of Mr. Spear’s testimony. 

Mr. Spear. Mr. Chairman, Mr. Chalk will state at greater length 
the facts relative to the equities of the economics: that is, where the 
advantages and the inequities really lie in the economics. My job here 
is to talk about the legal implications of the bill. 

I would now address myself if I may to the testimony in particular 
of the former Assistant Attorney General in charge of the Antitrust 
Division of my old Department, the Department of Justice, Mr. 
Thurmond Arnold, whose testimony is not only before these two 
committees, but has also been incorporated by one of the Members of 
Congress in the Congressional Record. 

This legal document entitled “A Memorandum” spells out the views 
of the distinguished former judge and member of the Department 
of Justice, Assistant Attorney General, and does a very good job 
in presenting the issues which they must rely on in making the best 
of what I think is a very weak, if not nonexistent antitrust case. 

The real issue in an antitrust case, as the chairman knows so much 
better than this witness, is one of in effect the practices in particular 
engaged by the company complainant. There are certain ground 
rules in the Sherman Act and the Clayton Act and the Robinson- 
Patman Act, but basically they establish the rules of the game. The 
contracts which are in restraint of trade are prohibited. They are 
made illegal. There are remedies available against those who engage 
in such contracts. 

But basically they establish the ground rules for developing each 
particular set of facts. The cases cited by Judge Arnold, which talk 
about the wonderful principles of free competition, are all of course 
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good law in their limited areas; none of them apply to facts such as 
those before this committee. 

The charge made is that for a legislatively endowed monopoly to 
use its assets to engage in a business which is related to it, but not 
endowed with a monopolistic franchise, is somehow a violation of 
the antitrust laws and the common law spirit of free trade and free 
competition. The first is just not so, as the chairman well knows, 
It is rather a question of whether the particular practices complained 
of are themselves restraints of competition. It is a question in this 
case of whether the monopoly is being used for mcnopolistic or anti- 
competitive practices. 

The cases cited by Judge Arnold relate, for example, to where a 
patent is used by the patentee for a tie-in or a tying agreement to 
require the customer to purchase something more than that customer 
would otherwise wish to purchase. The kind of practices that the 
case cited by Judge Arnold would apply to would be, for example— 
I use a hypothetic al ex xample that is not the fact—if, for example, D.C. 
Transit were to require a passenger who pays a 20-cent fare as the 
price of using the common carrier to purchase a sightseeing tour or 
otherwise not be carried. Then you would have the ‘kind of situation 
which all of these cases cited by Judge Arnold regard as a violation 
of free competition, a tie-in or tying agreement. 

However, there is nothing in any of the cases cited by Judge Arnold 
that relate to, in the sense of the customers’ purchase, two independ- 
ently operated businesses. 

I would like to call the attention of the committee to a very good 
case that is on all fours, in a sense, with that of our present situation, 
and that is the case of the United States v. Interisland System Navi- 
gation Co., reported in 87 Federal Supplement 1010. In that case 
the defendant was an established common carrier by water, and a 
subsidiary corporation known as the Hawaiian Airlines also operated 
a common carrier by air over routes substantially paralleling those 
of its parent corporation. The complaint charged violations of the 
Sherman Act in that defendant jointly conducted so-called all- 
expense tours, and that Interisland denied to other carriers the 
privilege of making similar arrangements with it, and that Inter- 
island persuaded and induced prospective passengers to patronize the 
Hawaiian Airlines in preference to other carriers. 

In denying the Government’s motion for summary judgment, the 
Court wrote in a rather extensive opinion, too long to quote here, ob- 
servations which are important. The Court indicated for example, 
and I would quote a part— 


The Supreme Court repeatedly has given a clean bill of health to an “expansion 

to meet legitimate business needs”— 

citing a Supreme Court decision in the Paramount Pictures case. 
Again the Court indicated that the rule has been recognized and 

applied for half a century—the one we have just talked about—giving 

a monopoly the opportunity to expand its activities as long as those 

activities stand by themselves and are not in violation of free trade. 
To quote the opinion of the Court: 


A fairly recent expression of the rule is found in the Appalachian Coal case. 
There Justice Hughes used the following language— 
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I would quote this paragraph; it is a subquote from Justice Hughes: 


“First, There is no question as to the test to be applied in determining the 
legality of the defendant’s conduct. The purpose of the Sherman Antitrust Act 
is to prevent undue restraints of interstate commerce, to maintain its appro- 
priate freedom in the public interest, to afford protection from the subversive 
or coercive influences of monopolistic endeavor. As a charter of freedom, the 


act has a generality and an adaptability comparable to that found to be desirable 
in constitutional provisions. 


“Tt does not go into detailed definitions which might either work injury to 
legitimate enterprise or through particularization defeat its purposes by provid- 
ing loopholes for escape. The restrictions the act imposes are not mechanical 
or artificial. Its general phrases, interpreted to attain its fundamental objects, 
set up the essential standard of reasonableness.” 

If I may digress, as the chairman knows, it is the rule of reason in 
all antitrust cases that is called into play. I would finish the quote of 
that Court when I say that the judge wrote on: 

They called for vigilance— 
this is the rule of reason— 


in the detection and frustration of all efforts unduly to restrain the free course 
of interstate commerce, but they do not seek to establish a mere delusive liberty 
either by making impossible the normal and fair expansion of that commerce 
or the adoption of reasonable measures to protect it. * * * 

There are additional quotes from that opinion on the subject of effi- 
ciency. The Court went on to say that efficiency alone does not con- 
stitute unreusonable means of discouraging competition. 

In that case the plaintiff compl: Lined that the organization of the 
subsidiary air carrier by a well-financed and long-established surface 
carrier would tend to preempt that field and to prevent future com- 
petition between the surface carrier and the other carriers. The Court 
went on to say: 

But adequate capital and a longtime establishment in business are not pro- 
scribed by the Sherman Act. Just as it is not an instrument of stagnation, the 
Act does not penalize business efficiency, unless it be accompanied by some un- 
lawful act. 

The facts in the present case, Mr. Chairman, are that there is a 
monopoly in the field, but the monopoly is the Gray Line. As Mr. 
Chalk will develop at length, the Gray Line monopoly is through ex- 
clusive licenses. It has exclusive licenses with the management of 
these hotels, something like 80 to 85 percent of all available hotel room 
space in the District of Columbia, which Mr. Chalk will spell out with 
an exhibit. 

D.C. Transit has been trying to gain entry into it. We have not 
asked for exclusive licenses. We have asked for the opportunity to 
compete wherever we have gone and obtain permission to have a 
sightseeing desk. We made it possible for others to be there if they 
desire. We do not ask for an exclusive. But they have exclusive 
licenses. It has been impossible for D.C. Transit to obtain a permission 
in all of these hotels. 

The antitrust violation, the Sherman Act violation inherent in their 
exclusive tie-in agreements is further evidenced by the fact that all the 
large hotels in W Fashington have the same arrangement with the Gray 
Lines and none of them would respond favorably to inquiries by Mr. 
Chalk over a period of time last year. 

Moreover, when Mr. Chalk finally did get an explanation from one 
of them as to why they could not give him the same opportunity in 
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their lobby, they indicated that they had not only the agreement with 
the Gray Line for the particular hotel, but they are in most instances 
part of national chains, and these national chains have national ar- 
rangements with the National Gray Line Association, the association 
which i in its own tar iff describes itself as the “world’s largest sightsee- 
ing organization. 

So that if there be monopoly in the District of Columbia, the 
monopoly is that of Gray Lines, and those who come forward to pro- 
pose this legislation, those who would develop a separation of sight- 
seeing from mass transit, they are coming to this committee and Con- 
gress with unclean hands as violators of the antitrust laws themselves. 

Mr. Chairman, there is another major legal issue that should be 
considered by this committee before it starts down the long path that 
may be one of difficult return, and that is what is the legal significance 
of these bills? 

Does the Congress have the authority to pass them, and if it does 
have the authority, would there be claims for damages in the event it 
did adopt such legislation ¢ I believe there might be two separate 
legal issues, one the question of authority, the other the question that 
had the authority, the constitutionality, apart from authority, and 
finally even if it were constitutional, perhaps it might give rise to a 
cause of action for damages. 

A brief review of this issue once again leads me to disagreement with 
the brief of Judge Arnold. The memorandum inserted in the 
record 

Senator Morse. As to your first point, Mr. Spear, this morning when 
Senator O’Mahoney was before the committee I called his attention 
to the legal documents that had been filed with the committee, specifi- 
cally requesting that he give consideration to them with the point of 
view of 8. his statement as the author of the bill in a form of a 
a statement to the hearings. 

Spear. Thank you, Mr. Chairman. 

I have in my hand also a copy of the letter sent to the chairman by 
the Legislative Reference Service dated April 15, 1959. 

Senator Morse. It is part of the record. 

Mr. Spear. Thank you, Mr. Chairman. 

Might I say that we have come to the same conclusion on the fifth 
amendment due process clause point, and that is that this legislation 
would deprive D.C. Transit of property by in effect abrogating a con- 
tract upon which Mr. Chalk and D.C, Transit have relied and expended 

great effort and sums of money, and that is such you would only give 

rise to a cause of action for damages if held to be constitutional, ‘but in 

my opinion it would be a violation of the fifth amendment as a depriva- 
tion of property, no compensation without due process. 

On the point of due process, Mr. Chairman, ? think | there is a very 
interesting point to keep in mind. Before the House committee one 
of the proponents of the identical] bill, I believe it was Representative 
Rogers, it might have been Representative Collier—I don’t have the 
reference here—but it was recognized to give rise to a cause of action 
for damages. It was noted that it probably would result in a require- 
ment that D.C. Transit be paid compensation for the deprivation of 
the property. I can find no better authority to support D.C. Transit 
than the Honorable Wright Patman, of Texas, who has been propos- 
ing this legislation and w vhose report the chairman referred to earlier. 
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During the hearings in 1958 before the Select Committee on Small 
Business of the House of Representatives, I should say after the first 
series of hearings after the hearings were printed, but after part 2 of 
the hearings were published, Mr. Chalk and I called upon Mr. Patman 
in his office in an effort to determine just what the complainants were 
interested in, and that meeting was attended by Mr. Patman and I 
believe the staff director of the Select Committee on Small Business 
of the House, Staff Director B. H. Jacques. 

Mr. Jacques drafted a memorandum to the files which had been in- 
cluded as part of the part 2 supplemental statements of the printed 
hearings that the chairman has indicated are now part of an appendix 
to this record. At page 187 of part 2, I would like to read one para- 
graph and quote Mr. Patman indirectly through his staff director. 
first the opening paragraph of that conference. 

“Memorandum 2. Files.” 

May I ask that a copy of part 2 be handed to the chairman? If the 
chairman will direct his attention to page 187 it starts out: 

At 9:30 a.m., July 10, 1958, Mr. O. Roy Chalk and his attorney, Mr. Spear, con- 
ferred with the Honorable Wright Patman, chairman of this committee, respect- 
ing hearings held by the committee involving the operations of that company. 

The second paragraph if I may briefly summarize it indicates what 
Mr. Chalk explained to be his desires and interest in establishing the 
service required by the District, and what he had done to hold the line 
at the present fare, and his plans for the future. 

The third paragraph, Mr. Chairman, which I think is important says 
the following: 

The Chairman— 
the Honorable Wright Patman of Texas— 


mentioned that he had hoped that some arrangement could be reached whereby 
the sightseeing business could be surrendered by Mr. Chalk, it being understood 
that he would be compensated therefor in some fashion, which was appropriate. 

Mr. Chalk countered by stating that the sightseeing services served to glamorize 
and effectively publicize the operations of the streetcar and business. 

It is the same Honorable Wright Patman who urged that the House 
committee listen to and give great weight to the testimony of Judge 
Arnold. 

The Honorable Wright Patman then, Mr. Chairman, supports the 
view of D.C. Transit that this legislation would become a breach of 
contract because as a member of the bar and a distinguished professor 
of law the chairman would know that the only reason there has to be 
compensation is because of a breach of contract. 

I believe it is also the position of the legal staff of the Public Utilities 
Commission that this bill would be unconstitutional for some other 
reason. 

I believe in the House hearing—and I wasn’t here today but I assume 
they took the same position today—their present opposition to the bill 
is that it would be unconstitutional. 

Another major reason that it would be unconstitutional is, Mr. 
Chairman, that it is discriminatory legislation. 

Here are three other transit companies in the District of Columbia 
engaged in the sightseeing business. 

Mr. DeGraff, the representative that I just indicated was here repre- 
senting the Airline Ground Transportation Association, and who also 
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is an employee of Gray Line, just handed me his card to inform me 
that the case I just cited also involved another one of his employers or 
clients, the Hawaiian Airlines, which is the case, of course. 

All I can say to Mr. DeGraff is that he ought to read the opinion 
more carefully and take a lesson from it. 

Senator Morss. Let the record speak for itself. 

Proceed. 

Mr. Srear. Mr. Chairman, there is a very important legal considera- 
tion not touched upon by Judge Arnold, of course, and I wouldn’t have 
touched upon it if I were espousing the causes that he espoused, and 
that is the discriminatory nature of this legislation. This legislation 
is directed against one carrier. It doesn’t even hide the fact that it 
is directed against one carrier. Sometimes the great State of New 
York, when they want to direct discriminatory legislation they cir- 
cumscribe it with the additional figures that mean ‘that only one city 
of one group can be covered by it; “they don’t even try it here. They 
just come in and point at the D.C. Transit. 

But, Mr. Chairman, again every time I have heard this question put 
to the witnesses for these other transit companies, they ducked it, 
and that is the question of whether they would accept this legislation 
for their carriers. I have heard that question put in the House, and 
neither a “Yes” or a “No,” just an evasive generalization came out. 

There are at least three other transit companies operating in or 
around the Metropolitan Washington area who engage in sightseeing 
and charter work—the A.B. & W., the W.V. & M., and W.M. & A. 
All three of them do it for the same reason. The president of one 
of them testified that he has to do it for the same reasons that Mr. 
Chalk has to do it. He does it to absorb overhead, to utilize empty 

seats, to utilize idle hours of both equipment and personnel. He, of 
course, would not accept this limitation for himself. He couldn’t 
afford to any more than Mr. Chalk would because it would result in a 
higher allocation of that overhead that is now in sightseeing, a higher 
allocation to the riding public and, as a matter of fact, lesser profit 
and higher fares. 

So that in considering a legal issue without belaboring them with 
cases because the chairman is well aware of the case law on discrimina- 
tory legislation, I would only point out that this bill is highly discrimi- 

natory ‘and unconstitutional in that regard, not that the Congress which 
grants a franchise doesn’t have under some circumstances the right if 
it reserves it to change terms and conditions of the franchise such as 
in Dartmouth College case, but when a contract is entered into upon 
which the parties rely and which is for a prescribed purpose that 
grants the contracting parties property right which has become an 
integral part of all the property rights granted by the franchise, 
then it is a violation of due process and it is discriminatory when it 
singles out one carrier. 

Mr. Chairman, I would then call your attention, while on the point 
of reliance, to just where this provision came from. There has been 
much said about its history and background. There is a great deal 
of misunderstanding on the part of certain Members of the Congress 
on where it came from. But as the chairman knows, the chairman 
sat in the same position and Mr. Chalk sat in the same position as we 
do here now when this franchise was being developed. 
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I would like to hand up to the chairman, and I ask that it be in- 
corporated in the record, just a very few pages representing the really 
embryonic franchise itself. These pages consist of, on the top, the 
amended offer of Mr. Chalk to Capital Transit Co. a one-page letter 
of June 27, 1956. 

Senator Morse. It will be incorporated in the record at this point. 
This is a letter dated June 27, 1956, signed by Mr. Chalk, written to 
the then Capital Transit Co., W ashington, D.C. 

(The letter referred to follows :) 

WASHINGTON, D.C., June 27, 1936. 


wl, 


CapiTaAL TRANSIT Co., 
Washington, D.C. 
GENTLEMEN: Referring to our offer contained in letter dated June 15, 1956 
we hereby amend the same in the following respects : 
1. AS against the purchase price of $13,440,000, paragraph 7(a) shall be 
amended to increase the cash payment from $8 million to $9,600,000; 


; and para- 
graph 7(b) shall be amended so as to decrease the amount of the purchase 


money first mortgage on the real estate to $3,840,000. 

2. Referring to the first page of our offer, where reference is made to $7,500,000, 
the same shall be increased to $9,600,000; likewise where reference on said first 
page is made to $5,440,000, the same shall be decreased to $3,840,000. 

In all other respects our offer of June 15, 1956, stands as made at that time. 

Yours very truly, 
T.C.A. INVESTING CORP., 
(Signed) O. Roy CHALK, President. 
Mr. Spear. That letter has attached to it the following additional 


document, which I would like to have incorporated as part of this 
letter. 


Senator Morse. The document will be incorporated. 

First, the letter of June 27, 1956, addressed to Mr. Broadwater, 
president of the transit company, signed by Mr. Chalk. Another 
letter of June 27, 1956, addressed to the Honorable Pat McNamara, 
signed by the president of the Board of Commissioners, W ashington, 


D.C. The next letter, a memorandum of June 27, 1956, signed by 
T. M. Nosek, Acting Engineer Commissioner. 


Mr. Spear. And finally, Mr. Chairman, a document which I have 
a better copy of, which is the draft of the franchise. 


Senator Morst. The documents identified will be included in the 
record at this point. 

(The documents referred to follow :) 
JUNE 27, 1956. 
Mr. J. A. B. BROADWATER, 
President, Capital Transit Co., 
Washington, D.C. 


Dear Mr. BroapwaTeER: This is written in the light of discussions had this 
afternoon between you, myself, and our respective counsel, pursuant to which 
we increase our prior offer to purchase from you the cash, securities, real and 
personal property, and all of the other assets of every kind and nature owned 
by Capital Transit Co. and its subsidiary company, Montgomery Bus Lines, Inc., 
to pay therefor the sum of $13,440,000 and agree to assume and discharge all 
of the liabilities of Capital Transit Co. and Montgomery Bus Lines, Inc., as are 
more specifically set forth in paragraphs 4(H)(c) and 1(a) the contract of 
June 15, 1956, between Capital Transit Co. and National City Lines, Inc., or at 
our election similar paragraphs satisfactory in form and content to both parties. 

As evidence of our good faith we are attaching herewith cashier’s check 
payable to your order in the sum of $506,900. 

The said sum of $13,440,000 is to be payable to you as follows: $9,600,000 in 


cash or by certified check upon the closing of title of which the cashier’s check 
of $500,000 enclosed herewith is to be a part. 
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The balance of the purchase price, namely $3,840,000 is to be secured by a 
first deed of trust on the company’s real estate which shall include all machinery 
and equipment legally a part thereof. The notes secured by said deed of trust 
shall bear interest at 5 percent per annum, payable semiannually; shall mature 
in 15 years and shall be curtailed at the rate of $200,000 a year, payable semi- 
annually with the entire unpaid balance becoming due upon the maturity of 
said note or notes. 

Said note and deed of trust shall contain a provision granting the privilege 
of prepayment in whole or in part on any interest date without penalty on 3 
days’ prior notice in writing to the holder of said note and deed of trust. 

If this proposal is accepted by the board of directors of Capital Transit Co. 
by June 30, 1956, and the board agrees to submit it to the stockholders for ap- 
proval, we will immediately be prepared to enter into a formal agreement with 
you and complete same within 2 weeks under the terms outlined above and such 
other terms and conditions as the parties may agree to, which shall include, 
among other things, that we are not to be bound by the contract unless we are 
granted a franchise by Congress, which shall be the franchise referred to in 
letter of transmittal dated June 27, 1956, from the Board of Commissions to 
the Honorable Pat McNamara, chairman, conference committee on 8S. 3073, as 
per exhibit herewith attached, which letter recommends us. This offer is con- 
ditioned upon approval of the board of directors by June 30, 1956, of this offer 
exclusively and by the stockholders on or before August 6, 1956. 

In the event the parties are unable to agree upon the terms and conditions 
of such formal agreement for any reason whatsoever or in the event the form 
and content of the franchise as finally passed by Congress shall not be in the 
form of the franchise referred to in said letter of June 27, 1956, and therefore 
not acceptable to us, then at our option our offer may be canceled and the 
eashier’s check of $500,000 referred to above is to be returned to us forthwith 
without liability. 


Very truly yours, 
T.C.A. INVESTING CorpP., 
By O. Roy CHALK, 
President. 


JUNE 27, 1956. 
Hon. Pat MCNAMARA, 
Chairman, Conference Committee on S. 3078, 
US. Senate, Washington, D.C. 


DEAR SENATOR MCNAMARA: In our report of June 22, 1956, stating that the so- 
called McDonald group had submitted a plan for the continued operation of the 
Capital Transit Co., which the Commissioners had found acceptable, we also 
stated that the Commissioners had a tentative appointment with the so-called 
Chalk-Fox group the following Monday to discuss their plan. The Commissioners 
have also found this plan to be acceptable. It is substantially the same as that 
submitted by the McDonald group, except the Chalk-Fox plan contemplates the 
formation of a new company which will purchase the assets of the Capital 
Transit Co., whereas the McDonald group contemplates the purchase by the 
Capital Transit Co. of the Wolfson interest and a continuation of the operation 
of that company. 

The Chalk-Fox plan in essence is to purchase the assets of the Capital Transit 
Co. for the sum of $13,440,000, payable $9 million in cash and the issuance of 
15-year 5 percent bonds in the amount of $4.4 million. The Commissioners have 
received information from sources believed to be reliable that the Chalk-Fox 
group have been assured of financial backing by Chase Manhattan Bank of 
New York, and Mr. Chalk has advised that his plan is acceptable to Capital 
Transit Co. and will be presented by the president to the directors of that com- 
pany if the plan submitted by National City Lines, Inc. is withdrawn. 

The foregoing plan represents the most fully developed and financially ad- 
vanced plan for operation of a mass transportation system in the District of 
Columbia which has been approved by the Commissioners. 

Subject to actual commitment by Chase Manhattan Bank of the loan above 
described, the Commissioners recommend acceptance by the conferees of the 
Chalk-Fox plan as being acceptable with respect to franchise provisions, and 
presently integrated and ready for immediate approval by the board of directors 
and stockholders of the Capital Transit Co., and probability of early consumma- 
tion. 
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As an earmark of its good faith, the Chalk-Fox group have deposited with 
Capital Transit Co. a letter of credit for $500,000 on the Chase Manhattan Bank 
which expires on June 30, an indication of the lack of time at our disposal, and 
an additional reason for our recommendations of the Chalk-Fox proposal. 

At about 10 o’clock this morning, the Board of Commissioners received a 
modification of the offer of National City Lines, Inc., a copy of which is attached 

Our prognosis of the income and expense for 1957 fail to indicate a reasonable 
expectation of a 92 percent operating ratio. Also, it should be noted that there 
is a wide divergence between the National City Lines proposed payment with 
respect to repair of the streets and the actual cost of such repairs to the District 
of Columbia. 

Gen. Thomas A. Lane is in approval of the provisions of the Chalk-Fox fran- 
chise but abstains from voting on a specific recommendation for reasons set out 
in the attached memorandum. 

With kindest personal regards, I am 

Very sincerely yours, 


President, Board of Commissioners, District of Columbia. 


JUNE 27, 1956. 
Memorandum: 

I wish the record to show that I abstain in voting on the matter of recommend- 
ing that Congress grant a franchise to the Fox-Chalk group. I cannot recom- 
mend that Congress grant a franchise to any organization that does not have the 
means to fulfill the obligations of the franchise. Neither can I recommend that 
Congress grant a franchise to anyone not having the facilities to provide the 
service required under the terms of the franchise, when much action would 
eliminate from consideration other potential operators who would accept a 
franchise containing provisions that are acceptable to the Commissioners, and 
who might acquire the facilities necessary to fulfill the terms of the franchise. 

I do recommend, however, that Congress grant a franchise to anyone who is 
willing to accept the conditions that are satisfactory to the District of Columbia 
Board of Commissioners and who will have the facilities to provide mass trans- 
portation service starting August 16, 1956, to replace that now furnished by 
Capital Transit Co. 

T. M. NoSEK, 
Colonel, Corps of Engineers, U.S. Army, 
Acting Engineer Commissioner. 


Amend §S. 3073, as it passed the Senate, by inserting a new title after the 
enacting clause, to be designated “Title I” and to read as follows: 


were 


“That there is hereby granted to _____ 


, 2 corporation of the District of 
Columbia, and its successors and assigns, 


a franchise to operate a mass trans- 
portation system of passengers for hire within the District of Columbia and 
between the District of Columbia and points within the Washington metro- 
politan area comprising all of the District of Columbia, the cities of Alexandria 
and Falls Church, and the counties of Arlington and Fairfax in the Common- 
wealth of Virginia and the counties of Montgomery and Prince Georges in the 
State of Maryland, subject, however, to the outstanding operating rights of 
existing common carriers of passengers to render service within the said area 
at the date of enactment of this Act: Provided, That nothing herein shall be 
construed as exempting ______._._ from any law, rule, regulation, order or ordi- 
nance, of the Commonwealth of Virginia or the State of Maryland, or any 
political subdivision of such Commonwealth or State. The provisions of section 
5(2) of the Interstate Commerce Act shall not be applicable to —_- eee 

“Sec. 2. This franchise is granted for a term of twenty years: Provided, how- 
ever, That Congress reserves the right to repeal this franchise at any time for 
its nonuse. 

“Sec. 3. Any provision of law to the contrary notwithstanding, no agency of 
the United States or of the District of Columbia shall, after the effective date 
of this enactment, issue any permits, operating rights, grants of authority for 
operaing rights, licenses or certificates of public convenience and necessity to 
any other carrier of passengers for hire for mass transportation over fixed 
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routes and regular schedules within the Washington metropolitan area as 
defined in section 1 hereof except after a hearing and a finding that __________ 
or its successors and assigns is unwilling, or unable to perform reasonable and 
necessary service. 

“Seo. 4. The exercise of the franchise rights granted by this act within the 
District of Columbia shall be subject to the jurisdiction of the Public Utilities 
Commission of the District of Columbia. It is hereby declared as a matter of 
legislative policy that in order to assure the Washington metropolitan area of an 
adequate transportation system operating as a private enterprise, __________ , in 
accordance with standards and rules prescribed by the Public Utilities Com- 
mission of the District of Columbia, should be afforded the opportunity of earn- 
ing such return as to make the company an attractive investment to private 
investors. As an incident thereto the Congress finds that under present cir- 
cumstances the opportunity to earn a return of at least 644 per centum on either 
the system rate base or on gross operating revenues Ww ould not be unreasonable, 
and that the Public Utilities Commission should encourage and facilitate the 
shifting to such gross operating revenue base as promptly as possible and as 
conditions warrant. It is further declared as a matter of legislative policy that 
if the company does provide the Washington metropolitan area with a good 
public transportation system, with reasonable rates, the Congress will maintain 
a continuing interest in the welfare of the company and its investors. 

“Sec. 5. The initial schedule of rates and charges which shall be effective 
within the District of Columbia upon commencement of operation by __________ 
shall be the same as that effective for service by Capital Transit Company ap- 
proved by the Commissioners of the District of Columbia pursuant to the 
provisions of Public Law No. 389, approved August 14, 1956 (69 Stat. 724), in 
effect on the day of the enactment of this Act, and shall continue in effect there- 
after until superseded by a schedule of rates which becomes effective under this 
section. Whenever on or after August 15, 1957, _._______ files with the Public 
Utilities Commission of the District of Columbia a new schedule of rates, such 
new schedule shall become effective on the tenth day after the date of such 
filing, unless the Commission prescribes a lesser time within which such new 
schedule shall go into effect, or unless prior to such tenth day the Commission 
suspends the operation of such new schedule. Such suspension shall be for a 
period of not to exceed one hundred twenty days from the date such new sched- 
ule is filed. If the Commission suspends such new schedule it shall immediately 
give notice of a hearing upon the matter and, after such hearing and within 
Such suspension period, shall determine and by order fix the schedule of rates 


to be charged by ~____-___-. If the Commission does not enter an order, to take 
effect at or prior to the end of the period of suspension, fixing the schedule of 
rates to be charged by —___---_---, the suspended schedule filed by ~..------- 


may be put into effect by the end of such period, and shall remain in effect until 
the Commission has issued an appropriate order based on such proceeding. 

"eno. G; The wer .......... , its successors and assigns, is hereby authorized 
and empowered to engage in special charter or sightseeing services subject to 
compliance with applicable laws, rules and regulations of the District of 
Columbia and of the municipalities or political subdivisions of the states in 
which such services is to be performed. 

Bo i IN cece coast ncee shall be obligated to initiate and carry out a plan 
of gradual conversion of its street railway operation to bus operations within 
seven years from the date of the enactment of this Act upon terms and condi- 
tions prescribed by the Public Utilities Commission of the District of Columbia, 
with such regard as is reasonably possible when appropriate to the highway 
development plans of the District of Columbia and the economies implicit in 
coordinating the company’s track removal program with such plans: Provided, 
however, That, upon good and sufficient cause shown, the Public Utilities Com- 
mission may in its discretion extend beyond seven years, the period for carrying 
out such conversion, and provided further, That all of the provisions of the 
full paragraph of the District of Columbia Appropriation Act, 1942 (55 Stat. 
499, 533), under the title “Hriahway Funp, GASOLINE Tax AND Motor VEHICLE 
Frees”, subtitle “Street Improvements”, relating to the removal of abandoned 
tracks, regrading of track areas, and paving abandoned track areas, shall be 
applicable to _.___-__. 

“Src. 8. (a) As of August 15, 1956, paragraph numbered 5 of section 6 of the 
Act entitled “An Act making appropriations to provide for the expenses of the 
government of the District of Columbia for the fiscal year ending June thirtieth, 
nineteen hundred and three, and for other purposes”, approved July 1, 1902, as 
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amended (D.C. Code, sec. 4701701), is amended by striking out the third and 
fourth sentences and inserting in lieu thereof the following: ‘‘Each gas, electric- 
lighting, and telephone company shall pay, in addition to the taxes herein men- 
tioned, the franchise tax imposed by the District of Columbia Income and 
Franchise Tax Act of 1947, and the tax imposed upon stock in trade of dealers 
in general merchandise under paragraph numbered 2 of section 6 of said Act 
approved July 1, 1902, as amended.” 

(b) Notwithstanding subsection (a) of this section, the _____.__.-- shall be 
exempt from the following taxes: 

“(1) The gross sales tax levied under the District of Columbia Sales Tax 
Act; 

‘(2) The compensating use tax levied under the District of Columbia Use 
Tax Act; 

“(3) The excise tax upon the issuance of titles to motor vehicles and 
trailers levied under subsection (j) of section 6 of the District of Columbia 
Traffic Act of 1925, as amended (D.C. Code, sec. 40—605(j) (4) ; and 

“(4) The taxes imposed on tangible personal property, to the same ex- 
tent that the Capital Transit Company was exempt from such taxes im- 
mediately prior to the effective date of this section under the provisions of 
the Act of July 1, 1902, as amended. 

“(5) The mileage tax imposed by subparagraph (b) of paragraph 31 of 
section 7 of the Act approved July 1, 1902, as amended (D.C. Code, sec. 
47-2331(b) ). 

“Sec. 9. (a) Except as hereinafter provided, the ____-_--_- shall not, with 
respect to motor fuel purchased on or after September 1, 1956, pay any part of 
the motor vehicle fuel tax levied under the Act entitled ‘An Act to provide for 
a tax on motor-vehicle fuels sold within the District of Columbia, and for other 
purposes”, approved April 23, 1924, as amended (D.C. Code, title 47, chapter 19). 

“(b) As soon as practicable after the twelve-month period ending on August 
31, 1957, and as soon as practicable after the end of each subsequent twelve- 
month period ending on August 31, the Public Utilities Commission of the Dis- 
trict of Columbia shall determine the company’s net operating income for such 
twelve-month period and the amount in dollars by which it exceeds or is less than 
a 614 per centum rate of return on its system rate base for such twelve-month 
period. In such determination the Commission shall include as an operating 
expense the full amount of the motor vehicle fuel tax which would be due but 
for the provisions of this section on the motor fuel purchased by the company 
during the twelve-month period, and the full amount of the District of Columbia 
franchise tax levied upon corporate income and Federal income taxes which 
would have been payable in the absence of writeoffs in connection with the re- 
tirement of street railway property as contemplated by section 7 of this Act, 
but only to the extent that such writeoffs are not included as an operating 
expense in determining net earnings for rate-making purposes. The Public 
Utilities Commission shall certify its determination to the Commissioners of 
the District of Columbia or their designated agent. If the net operating income 
so certified by the Public Utilities Commission equals or is more than a 6% 
per centum rate of return on the ___--____~_ system rate base, the company shall 
be required to pay to such Commissioners, or their designated agent, the full 
amount of the motor vehicle fuel taxes due on the purchases of motor fuel made 
by the company during such twelve-month period. If the net operating income 
so certified is less than a 61% per centum rate of return on such rate base, the 
company shall pay to such Commissioners, or their designated agent, in full 
satisfaction of the motor vehicle fuel tax for such period an amount, if any, 
equal to the full amount of said motor vehicle fuel tax reduced by the amount 
necessary, after taking into consideration the effect of the District of Columbia 
franchise tax levied upon corporate income and of Federal income taxes, in- 
cluding District of Columbia franchise tax levied upon corporate income and 
Federal income taxes which would have been payable in the absence of writeoffs 
in connection with the retirement of street railway property as contemplated 
by section 7 of this Act, but only to the extent that such such writeoffs are not 
included as an operating expense in determining net earnings for rate-making 
purposes, to raise the company’s rate of return on its system rate base to 61%4 
per centum for said period. Within thirty days after being notified by the said 
Commissioners or their designated agent of the amount of the motor vehicle 
fuel tax due under this section, __________ shall pay such amount to the said 
Commissioners or their designated agent. In the event the Public Utilities 
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Commission should adopt the operating ratio method for fixing rates, the pro- 
visions of this section granting relief from the payment of the motor vehicle 
fuel tax shall be deemed modified so as not to require the Company to pay any 
motor vehicle fuel tax to the extent that the payment of such tax would result 
in its net income being less than the allowable return arrived at in accordance 
with the procedures prescribed above. 

“(¢c) If not paid within the period specified in subsection (b), the motor vehi- 
cle fuel tax payable under this section and the penalties thereon may be collected 
by the Commissioners of the District of Columbia or their designated agent in 
the manner provided by law for the collection of taxes due the District of Colum- 
bia on personal property in force at the time of such collection; and liens for 
the motor vehicle fuel tax payable under subsection (b) and penalties thereon 
may be acquired in the same manner that liens for personal property taxes are 
acquired. 

“(d) Where the amount of the motor vehicle fuel tax payable under sub- 
section (b), or any part of such amount, is not paid on or before the time specified 
therein for such payment, there shall be collected, as part of the tax, interest upon 
such unpaid amount at the rate of one-half of 1 per centum per month or portion 
of a month. 

““(e) The Commissioners of the District of Columbia or their designated agent 
are hereby authorized and directed to issue to the __.___.__.___ such certificates as 
may be necessary to exempt it from paying any importer the motor vehicle fuel 
tax imposed by such Act of April 23, 1924, as amended, or as hereafter amended. 

“(f) (1) From and after the time fixed in subsection (2) hereof the __________ 
shall not be required to pay real estate taxes upon any real estate owned by it 
in the District of Columbia and used and useful for the conduct of its public 
transportation operations to the extent that the Public Utilities Commission of 
the District of Columbia has determined under such rules and regulations as it 
may issue that the company’s net operating income in the previous year was in- 
sufficient, after giving effect to the tax relief provided in the preceding subsec- 
tions, to afford it the return provided in subsection (b) above. 

“(2) This subsection shall take effect upon the completion of the program 
contemplated in section 6 of this title, as certified by the Public Utilities Com- 
mission to the Commissioners of the District of Columbia, or at such earlier time 
as the Public Utilities Commission may find it appropriate in the public interest 
and shall so certify to the Commissioners of the District of Columbia. 

Te 2048) “hte ecicecncks shall not be charged any part of the expense of 
removing, sanding, salting, treating, or handling snow on the streets of the Dis- 
trict of Columbia, except that the ___-----~- shall sweep the streetcar tracks 
at its own expenses. 

“(b) The paragraph which begins ‘Hereafter every street railway company’ 
which appears under the heading ‘Srreets’ in the Act entitled ‘An Act making 
appropriations to provide for the expenses of the government of the District of 
Columbia for the fiscal year ending June thirtieth, nineteen hundred and thirteen, 
and for other purposes’, approved June 26, 1912 (D.C. Code, Sec. 7-614), is 
hereby repealed. 

“Sec. 11. The provisions of title 48, sections 501 through 503 of the District of 
Columbia Code shall not be deemed to restrict any merger or consolidation of the 

_....... With any other company or companies engaged in mass transporta- 
tion in the District of Columbia or the Washington metropolitan area: Pro- 
vided, however, That any such merger or consolidation shall be subject to the 
approval of the Public Utilities Commission of the District of Columbia. 

“Src. 12. ‘Public Utilities Commission of the District of Columbia’ and ‘Public 
Utilities Commission’ shall include any other agency established by law succeed- 
ing in whole or in part to the jurisdiction of the Public Utilities Commission of 
the District of Columbia over a carrier or carriers of passengers for hire for mass 
transportation over fixed routes on regular schedules. 

*He0ctBP Te wast. is hereby authorized to issue securities to Chase Man- 
hattan Bank and Capital Transit Company with respect to the acquisition of 
assets of Capital Transit Company, providing interest rate thereon shall not 
exceed 5 per centum per annum, and further provided that the principal shall not 
exceed the cost of acquiring the assets of Capital Transit Company. The fore 
going is based upon the proposed purchase price of $13,440,000. 

“Src. 14. The preceding sections of this Act shall not become effective unless 
prior to August 14, 1956, the _.-______-_ after taking such action as may be ap- 
propriate under its charter and bylaws, has notified the Public Utilities Commis- 
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sion of the District of Columbia in writing that it will engage in the transporta- 
tion of passengers within the District of Columbia on August 15, 1956, under its 
franchise as granted by the provisions of this Act.” 


CHANGES IN 8. 3075 AS PASSED BY THE SENATE 


S. 3073; pages 55-56, change title Nos. I through IV to II through V respec- 
tively. 

Change section numbers accordingly throughout the bill. 

*age 60: Insert at the end of section 201 a new subsection, to be lettered (i), 
and to read as follows: 

“ ‘Public Utilities Commission of the District of Columbia’ and ‘Public Utilities 
Commission’ shall include any other agency established by law succeeding in 
whole or in part to the jurisdiction of the Public Utilities Commission of the 
District of Columbia over a carrier or carriers of passengers for hire for mass 
transportation over fixed routes on regular schedules.” 

Page 61, line 20, after “Src. 301” insert “(a)”; p. 62, line 2, strike the third, 


a 
fourth, and fifth sentences of section 301(a) and insert the following at the end 
of section 301 (a): 

“(b) The power of the Authority shall be vested in and exercised by a Board 
of Directors consisting of five members, who shall be residents of the Washington 
metropolitan area, appointed by the Commissioners of the District of Columbia: 
Provided, That until such time as three of such appointed members of the Board 
of Directors shall be qualified, the said Commissioners shall constitute such 
Board. Such appointed members shall hold office as hereinafter provided, unless 
sooner removed by the said Commissioners. Not more than three members of the 
Board shall belong to the same political party. The members of the Board so 
appointed by the Commissioners shall be appointed for terms expiring on Sep- 
tember 30, 1959: Provided, That in the event the Authority has effectuated the 
sale of its property pursuant to section 304 of this Act, but has not closed out its 
affairs prior to October 1, 1959, the terms of the members of the Board so 
appointed by the Commissioners shall be extended until such time as the affairs 
of the Authority have been closed out. The said Commissioners may remove any 
such member of the Board in case of incompetency, neglect of duty, malfeasance 
in office, or conviction of a crime. The Commissioners shall appoint successors 
to such members of the Board whose positions may be vacated by reason of re- 
moval, resignation or death. 

“(c) Each such director shall receive compensation, as may be fixed by the 
Board, for attendance at each meeting of the Board, but shall not receive more 
than $3,600 in any one year of service measured from the date of appointment, 
except that each such director serving during the first 365 days dating from the 
organization of the Board shall be entitled to receive not more than $5,000. In 
the event the Authority has not effectuated the sale of its property prior to 
October 1, 1959, the members of the Board appointed by the Commissioners pur- 
suant to this section 301 shall serve until at least three members of the Board 
have been appointed and qualified pursuant to and in accordance with section 
401 of this Act. Each director appointed pursuant to this section 301 shall be 
entitled to reimbursement for all necessary expenses, including travel expenses, 
incurred in this discharge of his duties. No director, officer, or employee of the 
Authority shall have any private financial interest in any contract, work, or 
business of the Authority, nor in the transfer of any property or rights in property 
to or from the Authority. 

“(d) The provisions of subsections (c), (d) and (e) of section 401 of this 
Act shall be applicable to the Authority and to the members of the Board ap- 
pointed pursuant to this section 301 to the same extent as if such subsections 
were set forth in this section 301.” 

Page 97, line 12, insert “(a)” after “402”. 

Lines 15 and 16 strike “certificate of authority” and insert “franchise”. 

-age 97 after line 21 insert new subsection (b) as follows: 

“(b) The Commissioners are authorized to provide in any such franchise that 
whenever the holder of the franchise files with the Public Utilities Commission 
of the District of Columbia a new schedule of rates, such new schedule shall 
become effective on the tenth day after the date of such filing, unless the Com- 
mission prescribes a lesser time within which such new schedule shall go into 
effect, or unless prior to such tenth day the Commission suspends the operation 
of such new schedule. Such suspension shall be for a period of not to exceed 
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one hundred twenty days from the date such new schedule is filed. If the 
Commission suspends such new schedule it shall immediately give notice of a 
hearing upon the matter and, after such hearing, shall determine and by order 
fix the schedule of rates to be charged by the franchise holder. If the Com- 
mission does not enter an order to take effect at or prior to the end of the period 
of suspension, fixing the schedule of rates to be charged by the franchise holder, 
the suspended schedule filed by the franchise holder may be put into effect by 
the franchise holder at the end of such period, and shall remain in effect until 
the Commission had issued an appropriate order based on such proceeding. 

“The Commissioners are further authorized to provide in such franchise 
that the same shall be subject to such terms and conditions as the Commissioners 
may deem in the public interest.” 

Page 117: Adda new title VI as follows: 


“TITLE VI 


“Sec. 601. The provisions of titles II through V of this Act shall become ef. 
fective on August 14, 1956, but only in the event that, by reason of the provisions 
of section 14 of title I of this Act, the provisions or sections 1 through 13 of 
title I of this Act do not become effective: Provided, however, That if prior to 
August 14, 1956, the Commissioners of the District of Columbia shall find, after 
investigation, that there is no reasonable basis for believing that the conditions 
set forth in section 14 of title I of this Act will be fulfilled, they may, with the 
approval of the President, issue a proclamation to that effect, upon which event 
the provisions of title II through V of this Act shall become immediately effective. 

“Sec. 602. Notwithstanding the provisions of section 601 of this Act the Com- 
missioners of the District of Columbia are authorized, between the date of en- 
actment of this Act and August 14, 1956, to exercise any of the powers granted 
to the Commissioners and to the Authority by title III of this Act insofar as 
the exercise of such powers may be necessary to prepare for the responsibilities 
which will devolve upon the Authority in the event that sections 1 through 13 
of title I of this Act do not become effective. In the event the provisions of 
title II through title V of this Act become effective, the acts of the Commis- 
sioners taken under this section with respect to any of the powers granted the 
Authority under title III shall be deemed to be in the acts of the Authority and 
shall be binding upon the Authority. 


Mr. Spear. The draft of the franchise starts out by saying, 


Amend S. 3073, as it passed the Senate, by inserting a new title after the en- 
acting clause, to be designated ‘‘Title I” and to read as follows: 

Thereafter, I believe 15 pages were attached, Mr. Chairman, to the 
letter from the president of the Board of Commissioners to Senater 
Pat McNamara. 

Mr. Chairman, as these letters will indicate without reading them 
in detail, the top two documents, the letter of June 27, 1956 from 
T.C.A. Investing Corp. signed by O. Roy Chalk, to Capital Transit 
Co., and the two-page letter also dated Tithe 27, 1956, signed by the 
same party addressed to Mr. J. A. B. Broadwater, president of Capital 
Transit Co. represented the original definitive and final shall we say, 
offer made by Mr. Chalk to Capital Transit Co. to purchase the assets 
of that company. Those two irate together show at the bottom of 
page 2 of the latter letter, that is the letter addressed to Mr. Broad- 

vater, that the offer was conditioned by Mr. Chalk’s obtaining the 
franchise on the basis of and I quote that— 


we are not to be bound by the contract unless we— 
that is Mr. Chalk’s corporation— 


unless we are granted a franchise by Congress which shall be the franchise re- 
ferred to in the letter of transmittal dated June 27, 1956, from the Board of 
Commissioners to the Honorable Pat McNamara, chairman, conference commit- 
tee on 8S. 3073 as per exhibit herewith attached. 
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Mr. Chairman, that draft of the franchise, the so-called attachment, 
is the one which the chairman has just incorporated in the letter and 
it starts out “Amend S. 3073.” 

Senator Morse. Mr. Spear, I think at this point I should mention 
that this morning I made an “officis ul request of the staff that they go 
back into all of the hearings of 1956 and examine them from the stand- 
point of the testimony that was given this morning and undoubtedly 
would be given later in the hearings today about the argument of sec- 
tion 6. The staff is also to obtain from the Senate Parliamentarian 
any memorandum or opinion which might become pertinent to the con- 
sideration of this problem by the committee in executive session. I 
thought you ought to know that those instructions had been given be- 
cause I happen to be one chairman that feels that you are pretty much 
in the same position when you appear before me as is a litigant in 
court. You are entitled as litigants to know what goes on in the 
judges’ chambers as well as the public courtroom in regard to any- 
thing that pertains to the case. I have given those instructions to the 
staff for whatever future dev elopment may prove them to be worth. 
I do not know to what extent controversies over section 6 may become 
pertinent but I think it is well to put this in the record for the con- 
sideration of the committee if, as, and when, the committee comes to 
the conclusion that the status of section 6 and the franchise is relevant 
to a determination of this matter. I should also say that you will un- 
doubtedly be given an opportunity to file any supplemental brief you 
may wish to file. 

I am not suggesting that it may become pertinent, but if it does 
become pertinent I think it only fair so that all parties be given an 
opportunity to file a supplemental statement. 

Mr. Spear. I thank the chairman for that opportunity and I would 
say that I appreciate the burden of this committee in considering such 
history. If in every courtroom battle over an interpretation of a bill 
of this Congress the parties litigant would be entitled to obtain access 
to the conference committee and the committee staff re ports Iam afraid 
that the legislative process as well as the judicial process might break 
down. But here we are talking of an amendment, and there has been 
much said about the origin of the section. I think its source is im- 
portant and certainly this committee being the same committee in es- 
sence or having members who sat on the conference committee is en- 
titled to have the background. 

Mr. Chairman, my research has indicated to the extent I was able 
to obtain information generally available in the following back- 
ground : 

The House passed a bill prior to the franchise in 1956 which was 
accompanied by a Report No. 2034. The bill was H.R. 8901. It recom- 
mended that the franchise be granted back to Capital Transit Co. with 
certain additional tax advantages. 

The Senate about the same time within a matter of days passed a 
bill, S. 3073, which was accompanied by Senate Report 1791 which 
proposed a so-called public authority’s law. 

The two bills came into conference. The conference according to 
the matters of public record urged the Board of Commissioners to try 
and work out some other remedy . preferably a new purchaser. There 
were a lot of people that said that they were ready to buy, but nobody 
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put his money up until Mr. Chalk appeared on the scene, whereupon 
overnight National City Lines adopted a contract, and Mr. Chalk 
came along and outbid them with a better franchise. The National 
City Lines proposal was never approved by the Board of Commis- 
sioners. We have in our files correspondence from the Chairman of 
the Board of Commissioners, the President of the Board of Commis- 
sioners, Mr. McLaughlin, to the Honorable Pat McNamara which 
indicates clearly in a letter dated June 20, 1956, a voluminous letter, 
Mr. Chairman, which I will make available if the chairman so de- 
sires, that as early as June 20, 1956, the Board of Commissioners were 
not going to approve the National City Lines offer because its fran- 
chise as proposed was not acceptable to them. National City Lines 
had proposed a franchise with certain base minimums and returns that 
the Board of Commissioners could not accept. 

And so it was on June 27, 1956, that Mr. Chalk made his offer pur- 
suant to a written franchise which the Board of Commissioners 
drafted, Mr. Chairman. That is the document that has been marked 
as an exhibit to our testimony. That was handed to Mr. O. Roy 
Chalk, as he will spell out personally in greater detail, by the Com- 
missioners on June 27 of 1956, and he included it as the basis for his 
offer. There for the first time, Mr. Chairman, section 6 with the 
sightseeing provision appeared. It had not been in the House bill 
H.R. 8901. It had not been in S. 3073. It had not been as far as I 
can find out in the National City Lines proposed franchise. This how- 
ever was a franchise which the Board of Commissioners offered to 
Mr. Chalk before he made an offer, as an inducement to make an offer. 
It was the Commissioner’s section 6, Mr. Chairman. As a matter of 
fact that section 6 was slightly modified by the legislative staff of the 
House of Representatives. I should say it was modified by the com- 
mittee upon the recommendation of the Office of Legislative Counsel 
of the House. When I say “of the House” both legislative counsels’ 
offices were working together, but it was the House office that was 
mechanically doing the work because I sat with them when they 
worked. 

Mr. Chairman, there was a memorandum submitted by the Legis- 
lative Counsel of the House which I would like to hand to the com- 
mittee and make a part of this record. That is a memorandum 
headed up in the upper left “Office of the Legislative Counsel, House 
of Representatives” entitled “Memorandum Relating to the Proposed 
Franchise Submitted by the Commissioners of the District,” consist- 
ing of eight pages. 

Senator Morse. The memorandum entitled “Memorandum Relating 
to the Proposed Franchise Submitted by the Commissioners of the 
District” presented by the Office of the Legislative Counsel, House 
of Representatives, United States, will be accepted as an appendix to 
the record at this point but will not be printed. ' 

Mr. Sprar. Mr. Chairman, may I refer to pages 2 and 3 of this 
memorandum and I quote: 

Section 6: Section 6 would authorize the new company to engage in special 
charter or sightseeing services subject to compliance with applicable laws, 


rules, and regulations of the District of Columbia and the States in which the 
services are to be performed. We think (and Mr. Blanning agrees)— 
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May I say that Mr. Blanning was the Director (until he resigned) of 
the Bureau of Public Carriers of the Interstate Commerce Commis- 
sion to whom this matter was referred. 
So I quote again: 


We think (and Mr. Blanning agrees) that this section might be construed 
to permit the new company to engage in special charter and sightseeing services 
in interstate commerce without compliance with requirements under the Inter- 
state Commerce Act. On the assumption that this was not intended, we suggest 
that the section be amended by striking out the period at the end thereof and 
inserting a comma and the following: “and with applicable provisions of the 
Interstate Commerce Act and rules and regulations prescribed thereunder.” 

This in fact was done, Mr. Chairman, as the franchise presently 
indicates. 

As counsel for Mr. Chalk we agreed to this amendment. This 
points out, Mr. Chairman, that section 6 and its impact was considered 
by the staff of this committee and was not a last minute addition 
without anyone realizing its impact. It was fully considered, and as 
[understand it discussed. 

Then finally, Mr. Chairman, I would hand to the chairman a docu- 
ment which has no heading on its except th: at its mark of distinction 
is the date in the upper right-hand corner “July 6, 1956,” and then 
headed “Title I. Part 1—Franchise Provisions.” 

I would ask that this document, which consists of 19 pages, also be 
included as an exhibit to my testimony. It is the last in the history 
of the franchise. 

Senator Morse. Will you identify it a bit further, Mr. Spear? 

Mr. Spear. Yes. It is actually the draft which represented the 
agreement between the various groups, the representatives of the Com- 
missioners, the conference committee staff, and the company, Mr. 
Chalk, and D.C. Transit, on the term of a proposed franchise which 
Mr. Chalk indicated on July 6, 1956, he would accept, and which has 
as section 6—and this is the important thing—the new and amended 
section 6, that is amended now with a suggestion of the House, the 
Office of the Legislative Counsel of the House. 

Senator Morse. It will be received in the record at this point, as 
identified by the witness as a proposed draft of the franchise provi- 
sions which were agreed upon July 6, 1956, by Mr. Chalk and the 
District Commissioners and the staff of the conference committee. 

(The document referred to follows :) 


JULY 6, 1956. 
TITLE I 


PART 1.—FRANCHISE PROVISIONS 


Section 1. (a) There is hereby granted to ~--------- , 2 corporation of the 
District of Columbia (referred to in this part as “the Corporation”) a franchise 
to operate a mass transportation system of passengers for hire within the 
District of Columbia and between the District of Columbia and points within 
the area (referred to in this part as the “Washington Metropolitan Area’’) 
comprising all of the District of Columbia, the cities of Alexandria and Falls 
Church, and the counties of Arlington and Fairfax in the Commonwealth of 
Virginia and the counties of Montgomery and Prince Georges in the State of 
Maryland, subject, however, to the rights to render service within the Wash- 
ington Metropolitan Area possessed, at the time this section takes effect. by 
other common carriers of passengers: Provided, That nothing in this part shall 
be construed to exempt the Corporation from any law or ordinance of the 
Commonwealth of Virginia or the State of Maryland or any political subdivision 
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of such Commonwealth or State, or of any rule, regulation, or order issued 
under the authority of any such law or ordinance. 

(b) Wherever reference is made in this part to “_--_______ ” or to “the Cor- 
poration”, such reference shall include the successors and assigns of _-________. 

(c) As used in this part the term “franchise” means all the provisions of 
this part 1. 

Sec. 2. This franchise is granted for a term of twenty years: Provided, how- 
ever, That Congress reserves the right to repeal this franchise at any time for 
its nonuse. 

Sec. 3. No competitive street railway or bus line, that is, bus or railway line 
for the transportation of passengers of the character which runs over a given 
route on a fixed schedule, shall be established to operate in the District of 
Columbia without the prior issuance of a certificate by the Public Utilities Com- 
mission of the District of Columbia to the effect that the competitive line is 
necessary for the convenience of the public. 

Sec. 4. The exercise of the franchise rights granted by this part within the 
District of Columbia shall be subject to the jurisdiction of the Public Utilities 
Commission of the District of Columbia (referred to in this part as “the Com- 
mission”). It is hereby declared as a matter of legislative policy that in order 
to assure the Washington metropolitan area of an adequate transportation sys- 
tem operating as a private enterprise, the Corporation, in accordance with 
standards and rules prescribed by the Commission, should be afforded the op- 
portunity of earning such return as to make the Corporation an attractive invest- 
ment to private investors. As an incident thereto the Congress finds that 
the opportunity to earn a return of at least 6% per centum net after all operat- 
ing taxes, including but not limited to income taxes, on either the system rate 
base or on gross operating revenues would not be unreasonable, and that the 
Commission should encourage and facilitate the shifting to such gross operating 
revenue base as promptly as possible and as conditions warrant; and if con- 
ditions warrant not later than August 15, 1958. It is further declared as a 
matter of legislative policy that if the Corporation does provide the Washington 
metropolitan area with a good public transportation system, with reasonable 
rates, the Congress will maintain a continuing interest in the welfare of the 
Corporation and its investors. 

Sec. 5. The initial schedule of rates which shall be effective within the District 
of Columbia upon commencement of operations by the Corporation shall be the 
same as that effective for service by Capital Transit Company approved by the 
Commissioners of the District of Columbia pursuant to the Act of August 14, 1955 
(Public Law No. 389, 84th Congress; 69 Stat. 724), in effect on the date of the 
enactment of this Act, and shall continue in effect until August 15, 1957, and 
thereafter until superseded by a schedule of rates which becomes effective under 
this section. Whenever on or after August 15, 1957, the Corporation files with the 
Commission a new schedule of rates, such new schedule shall become effective on 
the tenth day after the date of such filing, unless the Commission prescribes a 
lesser time within which such new schedule shall go into effect, or unless prior to 
such tenth day the Commission suspends the operations of such new. schedule. 
Such suspension shall be for a period of not to exceed one hundred twenty days 
from the date such new schedule is filed. If the Commission suspends such new 
schedule it shall immediately give notice of a hearing upon the matter and, after 
such hearing and within such suspension period, shall determine and by order fix 
the schedule of rates to be charged by the Corporation. If the Commission does 
not enter an order, to take effect at or prior to the end of the period of suspension, 
fixing the schedule of rates to be charged by the Corporation, the suspended sched- 
ule filed by the Corporation may be put into effect by the end of such period, and 
shall remain in effect until the Commission has issued an appropriate order based 
on such proceeding. 

Sec. 6. The Corporation is hereby authorized and empowered to engage in 
special charter or sightseeing services subject to compliance with applicable 
jaws, rules, and regulations of the District of Columbia and of the municipalities 
or political subdivisions of the States in which such service is to be performed, 
and with applicable provisions of the Interstate Commerce Act and rules and 
regulations prescribed thereunder. 

Sec. 7. The Corporation shall be obligated to initiate and carry out a plan of 
gradual conversion of its street railway operations to bus operations within 
seven years from the date of the enactment of this Act upon terms and condi- 
tions prescribed by the Commission, with such regard as is reasonably possible 
when appropriate to the highway development plans of the District of Columbia 
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and the economies implicit in coordinating the Corporation’s track removal pro- 
gram with such plans; except that upon good and sufficient cause shown the 
Commission may in its discretion extend beyond seven years, the period for 
carrying out such conversion. All of the provisions of the full paragraph of the 
District of Columbia Appropriation Act, 1942 (55 Stat. 499, 533), under the title 
“Highway Fund, Gasoline Tax and Motor Vehicle Fees,” sub-title “Street Im- 
provements,” relating to the removal of abandoned tracks, regrading of track 
areas, and paving abandoned track areas, shall be applicable to the Corporation. 

Sec. 8. (a) As of August 15, 1956, paragraph numbered 5 of section 6 of the 
Act entitled “An Act making appropriations to provide for the expenses of the 
Government of the District of Columbia for the fiscal year ending June thirtieth, 
nineteen hundred and three, and for other purposes,” approved July 1, 1902, as 
amended (D.C. Code, sec. 47-1701), is amended by striking out the third and 
fourth sentences and inserting in lieu thereof the following: “Each gas, elec- 
tric-lighting, and telephone company shall pay, in addition to the taxes herein 
mentioned, the franchise tax imposed by the District of Columbia Income and 
Franchise Tax Act of 1947, and the tax imposed upon stock in trade of dealers 
in general merchandise under paragraph numbered 2 of section 6 of said Act 
approved July 1, 1902, as amended.” 

(b) Notwithstanding subsection (a) of this section, the Corporation shall 
be exempt from the following taxes: 

(1) The gross sales tax levied under the District of Columbia Sales Tax 
Act; 

(2) The compensating use tax levied under the District of Columbia Use Tax 
Act ; 

(3) The excise tax upon the issuance of titles to motor vehicles and trailers 
levied under subsection (j) of section 6 of the District of Columbia Traffic Act 
of 1925, as amended (D.C. Code, sec. 40-603 (j) (4) ) : and 

(4) The taxes imposed on tangible personal property, to the same extent that 
the Capital Transit Company was exempt from such taxes immediately prior 
to the effective date of this section under the provisions of the Act of July 1, 
1902, as amended. 

(5) The mileage tax imposed by subparagraph (b) of paragraph 31 of section 
7 of the Act approved July 1, 1902, as amended (D.C. Code, sec. 47-2331 (b) ). 

Sec. 9. (a) Except as hereinafter provided, the Corporation shall not, with 
respect to motor fuel purchased on or after September 1, 1956, pay any part 
of the motor vehicle fuel tax levied under the Act entitled ‘An Act to provide 
for a tax on motor-vehicle fuels sold within the District of Columbia, and for 
other purposes”, approved April 238, 1924, as amended (D.C. Code, title 47, 
chapter 19). 

(b) For the purposes of this section— 

(1) the term “a 614 per centum rate of return” means a 614 per centum rate 
of return net after all operating taxes, including but not limited to income taxes, 
on the system rate base of the Corporation, except that with respect to any pe 
riod for which the Commission utilizes the operating ratio method to fix the 
rates of the Corporation, such term shall mean a return of 614 per centum net 
after all operating taxes, including but not limited to income taxes, based on gross 
operating revenues; and 

(2) the term “full amount of the Federal income taxes and the District of 
Columbia franchise tax levied upon corporate income” means the amount which 
would have been payable in the absence of writeoffs in connection with the retire- 
ment of street railway property as contemplated by section 7 of this part, but 
only to the extent that such writeoffs are not included as an operating expense 
in determining net earnings for ratemaking purposes. 

(c) As soon as practicable after the twelve-month period ending on August 
31, 1957, and as soon as practicable after the end of each subsequent twelve- 
month period ending on August 31, the Commission shall determine the Corpo- 
ration’s net operating income for such twelve-month period and the amount in 
dollars by which it exceeds or is less than a 6% per centum rate of return for 
such twelve-month period. In such determination the Commission shall include 
as an operating expense the full amount of the motor vehicle fuel tax which 
would be due but for the provisions of this section on the motor fuel purchased 
by the Corporation during the twelve-month period, and the full amount of the 
Federal income taxes and the District of Columbia franchise tax levied upon 
corporate income. ‘The Commission shall certify its determination to the 
Commissioners of the District of Columbia or their designated agent. If the 
net operating income so certified by the Commission equals or is more than a 6% 
per centum rate of return, the Corporation shall be required to pay to such 
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Commissioners, or their designated agent, the full amount of the motor vehicle 
fuel taxes due on the purchases of motor fuel made by the Corporation during 
such twelve-month period. If the net operating income so certified is less than 
a 6% per centum rate of return, the Corporation shall pay to such Commis- 
sioners, or their designated agent, in full satisfaction of the motor vehicle fuel 
tax for such period an amount, if any, equal to the full amount of said motor 
vehicle fuel tax reduced by the amount necessary to raise the Corporation’s rate 
of return to 64% per centum for such period, after taking into account the effect 
of such reduction on the amount of the Federal income taxes and the District 
of Columbia franchise tax levied upon corporate income payable by the Corpora- 
tion for such period. Within thirty days after being notified by the said Commis- 
sioners or their designated agent of the amount of the motor vehicle fuel tax due 
under this section, the Corporation shall pay such amount to the said Commis- 
sioners or their designated agent. 

(d) If not paid within the period specified in subsection (c), the motor ve- 
hicle fuel tax payable under this section and the penalties thereon may be col- 
lected by the Commissioners of the District of Columbia or their designated agent 
in the manner provided by law for the collection of taxes due the District of 
Columbia on personal property in force at the time of such collection; and liens 
for the motor vehicle fuel tax payable under subsection (c) and penalties thereon 
may be acquired in the same manner that liens for personal property taxes are 
acquired. 

(e) Where the amount of the motor vehicle fuel tax payable under subsection 
(c), or any part of such amount, is not paid on or before the time specified 
therein for such payment, there shall be collected, as part of the tax, interest 
upon such unpaid amount at the rate of one-half of 1 per centum per month or 
portion of a month. 

(f) The Commissioners of the District of Columbia or their designated agent 
are hereby authorized and directed to issue to the Corporation such certificates 
as may be necessary to exempt it from paying any importer the motor vehicle 
fuel tax imposed by such Act of April 23, 1924, as amended, or as hereafter 
amended. 

(g)(1) From and after the time fixed in paragraph (2) of this subsection the 
Corporation shall not be required to pay real estate taxes upon any real estate 
owned by it in the District of Columbia and used and useful for the conduct of 
its public transportation operations to the extent that the Commission has de- 
termined under such rules and regulations as it may issue that the Corporation’s 
net operating income in the previous year was insufficient, after giving effect to 
the tax relief provided in the preceding subsections, to afford it a 64% per centum 
rate of return. 

(2) This subsection shall take effect upon the completion of the program con- 
templated in section 7 of this part, as certified by the Commission to the Com- 
missioners of the District of Columbia, or at such earlier time as the Commis- 
sion may find that the said program has been so substantially completed that 
the taking effect of this subsection would be appropriate in the public interest 
and shall so certify to the Commissioners of the District of Columbia. 

Src. 10. (a) The Corporation shall not be charged any part of the expense of 
removing, sanding, salting, treating, or handling snow on the streets of the 
District of Columbia, except that the Corporation shall sweep snow from the 
streetcar tracks at its own expense so long as such tracks are in use by the 
Corporation. 

(b) The paragraph which begins “Hereafter every street railway company” 
which appears under the heading “STREETS” in the Act entitled “An Act mak- 
ing appropriations to provide for the expenses of the government of the District 
of Columbia for the fiscal year ending June 30, 1913, and for other purposes,” 
approved June 26, 1912 (D.C. Code, sec. 7-614), is hereby repealed. 

Sec. 11. The provisions of law set forth in title 43, sections 501 through 508 
of the District of Columbia Code shall not be deemed to restrict any merger or 
consolidation of the Corporation with any other company or companies engaged 
in mass transportation in the District of Columbia or the Washington metro- 
politan area: Provided, however, That any such merger or consolidation shall 
be subject to the approval of the Commission. 

Sec. 12. Nothing in this part shall prevent the transfer, by or under the 
authority of any other Act of Congress, to any other agency of any of the fune- 
tions which are by this part granted to or imposed upon the Commission. 

Sec. 13. (a) The Corporation is hereby authorized to issue or create loans, 
mortgages, deeds of trust, notes or other securities to any banking or other 
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institution or institutions and to Capital Transit Company, with respect to the 
acquisition by the Corporation of assets of Capital Transit Company (including 
any corporation controlled by Capital Transit Company): Provided, That the 
interest rate thereon shall not exceed 5 per centum per annum, but the aggregate 
principal shall not exceed the cost of acquiring the assets of Capital Transit 
Company. 

(b)(1) Section 5 of the Interstate Commerce Act shall not be construed to 
require the approval or authorization of the Interstate Commerce Commission 
of any transaction within the scope of paragraph (2) of such section 5 if the 
only parties to such transaction are the Corporation (including any corporation 
wholly controlled by the Corporation) and the Capital Transit Company (in- 
eluding any corporation wholly controlled by the Capital Transit Company). 
The issuance or creation of any securities provided for in subsection (a) shall 
not be subject to the provisions of section 20a of the Interstate Commerce Act. 

(2) No approval of the acquisition of assets referred to in subsection (a), 
or of the issuance or creation of any securities provided for in subsection (a) in 
connection with such acquisition, shall be required from any District of Colum- 
bia agency or commission. 

(c) This section shall not apply to any issuance of securities constituting a 
public offering to which the Securities Act of 1933 applies. 

(d) Notwithstanding the provisons of section 409(a) of the Civil Aeronautics 
Act of 1938— 

(1) no air carrier shall be required (because of the fact that a person 
becomes or remains an officer, director, member or stockholder holding a 
controlling interest of the Corporation, or of any common carrier controlled 
by the Corporation which is engaged in mass transportation of passengers 
for hire in the Washington metropolitan area, or is elected or reelected 
as an officer or director) to secure the authorization or approval of the 
Civil Aeronautics Board in order to have and retain such person as an 
oflicer or director, or both, of such air carrier if such person is an officer or 
director of such air carrier at the time this section takes effect; and 

(2) no peson who, at the time this section takes effect, is an officer or 
director of an air carrier shall be required to secure the approval of the 
Civil Aeronautics Board in order to hold the position of officer, director, 
member or stockholder holding a controlling interest of the Corporation or 
of any common carrier controlled by the Corporation which is engaged in 
mass transportation of passengers for hire in the Washington metropolitan 
area. 

As used in this subsection, the term “air carrier” means an air carrier as defined 
in section 1 of the Civil Aeronautics Act of 1938, or any wholly owned subsidiary 
thereof. 

(e) Notwithstanding section 20a(12) of the Interstate Commerce Act, au- 
thorization or approval of the Interstate Commerce Commission shall not be 
required in order to permit a person who is an officer or director of the Cor- 
poration to be also an officer or director, or both, of any common carrier con- 
trolled by the Corporation which is engaged in mass transportation of passengers 
for hire in the Washington Metropolitan Area. 

Sec. 14. The Corporation, at the time it acquires the assets of Capital Transit 
Company, shall become subject to, and responsible for, all liabilities of Capital 
Transit Company of whatever kind or nature, known or unknown, in existence 
at the time of such acquisition, and shall submit to suit therefor as though 
it had been originally liable, and the creditors of Capital Transit Company shall 
have as to the Corporation all rights and remedies which they would otherwise 
have had as to Capital Transit Company: Provided, however, That the Corpora- 
tion shall not be liable to any dissenting stockholder of Capital Transit Company 
for the fair value of the stock of any such stockholder who shall qualify to be 
entitled to receive payment of such fair value. No action or proceeding in law 
or in equity, or before any Federal or District of Columbia agency or com- 
mission, shall abate in consequence of the provisions of this section, but such 
action or proceeding may be continued in the name of the party by or against 
which it was begun, except that in the discretion of the court, agency, or com- 
mission the Corporation may be substituted for the Capital Transit Company. In 
any and all such actions or proceedings, the Corporation shall have, and be 
entitled to assert, any and all defenses of every kind and nature which 
are or would be available to Capital Transit Company or which Capital Transit 
Company would be entitled to assert. 
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PART 2—MISCELLANEOUS PROVISIONS 


Sec. 21. Part 1 of this title shall take effect on August 15, 1956, but only if 
prior thereto .......... (referred to in this part as the “Corporation’”’) has 
acquired the assets of Capital Transit Company and has notified the Commis- 
sioners of the District of Columbia in writing that it will engage in the trans- 
portation of passengers within the District of Columbia beginning on August 15, 
1956. If the Corporation has not acquired the assets of Capital Transit Com- 
pany prior to August 15, 1956, and Capital Transit Company tiles with the Com- 
missioners of the District of Columbia a valid contract between it and the Cor- 
poration providing for such acquisition and Capital Transit Company agrees to 
furnish service on monthly permits as hereinafter provided, under the same 
conditions and at the same rates of fare in existence on August 14, 1956, the said 
Commissioners shall, from time to time, extend the time, but not beyond Novem- 
ber 15, 1956, within which the Corporation may give the notice required under 
this section and shall also, from time to time, extend the time, but not beyond 
November 15, 1956, when the Corporation shall commence its operations under 
the franchise granted by part 1 of this title. If such extensions are granted, 
Capital Transit Company shall be authorized under said monthly permits issued 
from time to time by the said Commissioners to continue its electric railroad, 
motor bus, public transportation and common carrier business until the date of 
the acquisition of its assets by the Corporation. If the Corporation has not 
acquired the assets of Capital Transit Company prior to August 15, 1956, but 
does acquire such assets during the period of such extension or extensions, the 
Corporation shall, on the date of such acquisition, give written notice thereof to 
the Commissioners, and part 1 shall take effect upon such date of acquisition. 
All powers and authority granted the Commissioners by section 3 of the Act of 
August 14, 1955 (Public Law 389, Eighty-fourth Congress), shall continue in 
full force and effect during the period of such extension or extensions. 

Sec. 22. Wherever reference is made in this part to “-----------_-_ ” or to 
“the Corporation”, such reference shall include the successors and assigns of 

Sec. 23. (a) Section 14 of the joint resolution entitled “Joint resolution to 
authorize the merger of street-railway corporations operating in the District 
of Columbia, and for other purposes”, approved January 14, 1933 (47 Stat. 
752), as amended (Public Law 389, Eighty-fourth Congress), is hereby repealed 
tc the extent that such section repeals the charter of Capital Transit Company, 
without thereby affecting the termination of its franchise. 

(b) Upon taking effect of part 1 of this title Capital Transit Company shall 
not be authorized to engage in business as owner or operator of electric railway, 
passenger motor bus, public transportation of passengers, or common carrier 
of passengers within, to, or from, the Washington metropolitan area. 

(c) Capital Transit Company shall continue to exist as a corporation in- 
corporated under the provisions of subchapter 4 of chapter 18 of the Act en- 
titled “An Act to establish a code of laws for the District of Columbia’, approved 
March 3, 1901, as amended (D.C. Code, title 29, ch. 2), under its certificate of 
incorporation, as amended, and Capital Transit Company may amend its charter 
in any manner provided under the laws of the District of Columbia and may avail 
itself of the provisions of the District of Columbia Business Corporations Act 
is respect to a change of its name and may become incorporated or reincorporated 
thereunder in any manner as therein provided. 

Sec. 24. Nothing in this title shall be deemed to extend the franchise of Cap- 
ital Transit Company beyond August 14, 1956, or, except as otherwise provided 
in this section, to relieve Capital Transit Company of any obligation to remove 
from the streets and highways at its own expense all of its property and facili- 
ties and to restore the streets and highways in accordance with the provisions 
of the District of Columbia Appropriation Act, 1942 (55 Stat. 499, 533) in the 
event the Corporation fails to acquire the assets of Capital Transit Company. If 
part 1 of this title takes effect, Capital Transit Company shall thereupon be re- 
lieved of all liability to remove from the streets and highways of the District 
of Columbia all of its properties and facilities and to restore such streets and 
highways. 

Sec. 25. The powers and jurisdiction of the Public Utilities Commission of the 
District of Columbia with respect to Capital Transit Company shall cease and 
be at an end upon the acquisition of the assets of Capital Transit Company by 
the Corporation. 
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Sec. 26. This part shall take effect upon the date of the enactment of this 
Act. 

Mr. Srear. There were some subsequent changes not relating to the 
matters which the chairman discussed with Mr. Chalk, such as the 

eriod of conversion in the franchise and the rate base. 

Senator Morse. The exhibit has been received in the record, as de- 
feribed. by the witness, bearing upon the evaluation. 

Mr. Spear. Mr. Chairman, the final point on the franchise history is 
only this: 

After Mr. Chalk had an understanding with the Commissioners and 
with the staff—I don’t want to quote them as representatives of the 
committee, but only informally—this draft meant the objectives that 
the Commissioners and Mr. Chalk had agreed upon. 

Mr. Chalk entered into a contract with Capital Transit Co., which 
I believe, as a matter of fact, is in one of the prior records that this 
committee has incorporated. If it isn’t, I will make it available. But 
it was entered on July 7, 1956. 

That contract was the one where Mr. Chalk agreed to purchase the 
assets and was conditioned upon the draft of July 6, 1956. The docu- 
ment I referred to earlier today was a proposal ‘made by Mr. Chalk. 
It was only to purchase. It was only two pages. 

It was necessary, of course, to augment it with terms for closing, 
terms for passage of title, terms for the payment of funds. So that 
was done in that doc ument, the agreement was about 20 pages between 
Mr. Chalk’s c ompany, ' TCA Inv esting Corp. and Capital Transit, and 
was executed on July 7, 1956, with the draft of July 6, 1956 appended 
to it as a condition upon which the agreement would be effective. 

May Ladd parenthetically that when the conference committee made 
certain changes in the draft of July 6, 1956, to Public Law 757, which 
was the act of July 24, 1956, we adopted the Capital Transit Co. with 
a simple one-page amendment to our agreement, incorporating by 
reference the new franchise. 

This thing is the history of section 6, Mr. Chairman, which was 
proposed by the Commissioners to Mr. Chalk, and which was part of 
what he purchased. 

Now, having given this legislative history and spelled out the re- 
liance necessary “to contractual rel: ationships, if I may, I would like 
only then to talk about what this bill does. ; 

Most of the testimony before the committees has been on two dif- 
ferent subjects, with a third thrown in for confusion. 

The first, alleged tax advantages. 

The second, use of monopolistic assets in competition with non- 
monopolistic competitors in a manner which allegedly violates some 
form, still not clear, of the spirit of free competition and the antitrust 
laws. 

The first point, tax advantage; second point, monopolistic assets; 
third point, subsidy, the third point being a loss of funds. 

I suppose the third and second points are intended to merge. But 
every witness has a slightly different thesis, and it is hard to tell just 
what the common denominator i is. 

The degree of confusion is shown by the fact that no two witnesses 
agree on just what the issue is before the committee. Judge Arnold, 
for example, says the tax advantages aren’t the real issue, that is the 
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drum on which they have been beating. He says that is not the big 
issue. 

Most of the Members of Congress who have testified, those who have 
proposed the bills—there have been three in the House, and I guess 
there has been only one before this committee—they all agreed that 
the tax advantages are not really important, as Mr. Chalk has pointed 
out, to the individual sightseeing operators with only one vehicle; 
in those cases they amount to about $300 a year. 

Now, then, what is the real issue? Are monopolistic assets being 
used against competitors who don’t have them? Well, as Mr. Nathan 

ointed out, and as I think the chairman is aware, there is nothing 
illegal about vigorous competitive operation, as long as the opera- 
— itself is appropriate and legal, apart from where the assets came 
rom. 

In fact, the courts have held that the Sherman Act encourages 
competition and it doesn’t intend to limit it. 

Now, then what is the issue? Well, it is further confused by a 
charge of subsidy; that is, we are losing money, allegedly, on these 
operations, while our competitors have to operate just on the basis of 
their sightseeing operations. 

In the first place, there is only one that fits that bill, really, and 
that is Gray Line. The other common carriers are on just what we 
are, they are using the transit assets and personnel to absorb some of 
the loss on overhead, personnel, and equipment, while deriving revenue 
from it. 

So there isn’t any clear-cut issue of subsidy even if the facts were 
correct. 

And finally, and most importantly, as Mr. Flanagan has pointed 
out, and as Mr. Chalk will point out again, this alleged subsidy is a 
smokescreen. The sightseeing business, on the basis of what account- 
ants in my time used to call byproduct-cost accounting on auxiliary 
product, produces a profit which, if Mr. Chalk did not engage in it, 
there wouldn’t be. 

For example, if all of the expenses incurred in this business were 
to be eliminated, and the business eliminated, the company would 
derive less revenue, and it would have, as I understand Mr. Flanagan’s 
exhibit, some $37,000 less profit, if that is the figure, in the first 4 
months of this year, than it has under the existing operation. 

That is under any byproduct theory of accounting, with which the 
PUC does not agree. 

But, Mr. Chairman, what is equally important, even under the 
PUC’s accounting method, for the first 4 months of this year there 
was only a $1,900 loss; if you allocate all of the overhead to it, then 
this $1,900 loss is equally confusing because, as the chairman knows, 
if you allocate all that overhead to it and only come out with a $1,900 
loss, if you eliminate the business al] that overhead goes back into the 
company’s mass transportation operations and increases the overhead 
there. It isn’t in both places; it can’t be in both places. 

So that profits from mass transit are greater by allocating this over- 
head and coming out on a PUC basis with a $1,900 loss. 

I understand from Mr. Flanagan, and he indicates in his testimony, 
that this 4-month figure with a $1,900 loss, which starts with January 
1, 1959, on a contemporary basis is now, even on a PUC basis, Mr. 
Chairman, not losing money, even on their basis. 
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As Mr. Nathan pointed out, we don’t have to— 

Senator Morse. May I interrupt. I understand that you can cor- 
rect the figures if you are inerror. Exhibit 3 of Mr. Flanagan shows 
the nonoperating income loss of $19,342 for the 4 months ended 
April 30, 1959. 

f you eliminated, according to this exhibit, all charter operations 
for that period, you would be eliminating $29,104 of net income. 

Mr. Spear. Yes; I thank the chairman. I was carrying in my mind 
the exhibit 2 figure, which was only the month of April, which wasn’t 
37, but $32,000 only for the month of April. 

Senator Morse. That is all right. I just thought we ought to get 
the record cleared up so that somebody who is not here wouldn’t be 
confused. 

Mr. Srear. As exhibit 2 points out, on the basis of what would be 
the byproduct accounting, the profit for that month alone, as I under- 
stand it, is $32,000. 

Is that correct, Mr. Flanagan, as exhibit 2 shows? 

Mr. Fuanacan. As I think I explained to the chairman before, on 
the assumption we had not engaged in charter and sightseeing opera- 
tions we would have made $32,641 less than we actually made when 
we included those operations in accounting operations. 

Senator Morse. That is what the exhibit shows. 

Mr. Spear. Now, Mr. Flanagan, the confusion results from the 
filing. One Representative who proposed one of the duplicate bills 
in the House interprets his bill as saying that assets can be inter- 
changed providing proper accounting formulas to the other division 
mass transits will follow it. In other words, it doesn’t prohibit the 
interchange, it just requires a separate accounting. This opinion was 
repudiated by another Representative who proposed a similar bill and 
who indicated it was not just a matter of bookkeeping, it was intended 
to prohibit the use of the assets, separation of assets. 

No one has disputed, of course, as one of the other witnesses indi- 
cated, that D.C. Transit as a corporation has the right to engage in 
this business even under this bill, providing it were to keep all of 
its assets separated, and presumably all of its personnel, which might 
even mean, for example, Mr. Chairman, not only that the best drivers 
couldn’t be the same, but that perhaps the top management couldn’t 
be the same, and that perhaps Mr. Chalk couldn’t manage the sight- 
seeing business if he were on the payroll of D.C. Transit running a 
mass transit operation. 

And of course this is their objective, I believe, to try to eliminate 
the imaginative and creative and very effective, aggressive manage- 
ment of the sightseeing business on the part of the president. of the 
mass transit operations of D.C. Transit System, which is the real 
problem that they have. They just can’t meet the creativeness and 
the foresightedness of Mr. Chalk, and they come crying to these com- 
mittees for help which their own management might resolve if they 
were to adapt themselves to this and proceed to work on the real 
problem ; namely, their own businesses. 

Finally, Mr. Chairman, another Congressman who proposed one 
of these bills in the House said that it is intended to prohibit the 
use of the equipment, but not personnel. One Representative says 
it prohibits the use of personnel, another one says it doesn’t, a third 
one says it prohibits equipment but not personnel. He wouldn’t pro- 
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hibit the interchange of personnel, only equipment. And that will 
appear when the chairman reads the record from the House, if he has 
the opportunity. 

The Board of Commissioners and the PUC say that the bills would 
prevent the use completely of mass transit equipment and personnel. 
And finally, Judge Arnold says it would prevent interchange of part- 
time personnel and part-time buses, but of course the company, even 
according to Judge Arnold, could use other personnel and equipment. 

So the confusion mounts, not only on the issues joined together, 
but also the bills have been intermingled. 

If the committee is interested in the position of the company, we 
regret that we have to accept a clear letter of the law which would 
be that we are prohibited from using the same personnel and equip- 
ment even if we maintain separate bookkeeping. 

On the issue of taxes, the company has undertaken to pay a gaso- 
line tax. This is the major tax grievance, as I understand their 
complaint and their testimony. There is pending, as the chairman 
has indicated several times, a bill covering the mileage tax. The 
undertaking by Mr. Chalk to pay the gas tax has been extended not 
only to the gas per mile but also to the so-called tax refund or section 
9(b) tax exemption which is on all operations. We will make that 
showing again before the committee. But that undertaking does 
eliminate the issue. The undertaking, however, is not worth the 
attention that the proponents of the legislation have espoused, be- 
cause it is academic, Mr. Chairman. In the last year, as the findings 
of the Public Utilities Commission have indicated, the cost was so far 
away from its allowable rate of return that the question of losses or 
alleged losses from sightseeing operations did not become material. 
I don’t know whether the PUC has placed in the record the findings 

of that case. It was a November 1957 

Senator Morsr. Counsel] advises me that is in the record, Mr. Spear. 

Mr. Spear. I thank you, sir. 

That report will show that the D.C. Transit was some $280,000 
away from a 614-percent return on the system rate base, the low 
system rate base. And therefore the alleged losses which might create 
a tax advantage—and I say “might”—did not really accrue to D.C. 
Transit, because—that is, the gasoline tax advantage—because even 
if it had lost one-hundred-and-some-thousand dollars, or one hundred 
five, I believe they say, after taxes, the PUC says after taxes, even 
if it had that loss, we were so far away from making 5 or 614 percent 
that we could never have gotten any advantage from it. 

T close my statement, then, Mr. Chairman, with just the reminder to 
the committee that the real issue is one of the relative public interest 
on both sides, both for and against. Who are the real complainants 
here? Are all these associations really affected, or is only Gray Line 
affected? Those other transit companies that have sightseeing and 
charter businesses have felt that the pitch from Mr. Chalk’s imagina- 
tive and hard sell tax exempt management, these groups would not 
accept this legislation for themselves: therefore it is discriminatory. 

It is not only discriminatory in singling out the D.C. Transit. it 1s 
unconstitutional in taking a property ‘right which was contracted for 
by the U.S. Government, the U.S. Congress, and Mr. Chalk, and 
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finally it is unconstitutional because it is a breach of contract, due 
process, and discrimination. 

Those are the three, if I touch them all, those are the three bases for 
regarding this legislation as unconstitutional and 1 improper. 

If the chairman would like to have copies of the contract with 
Capital Transit Co. of July 7 which were appended to this agreement, 
we would be glad to obtain them. I don’t have any copies with me 
today. 

Senator Morse. The contracts will be submitted to the committee, 
and will be included in the appendix to the record for reference. 

(The documents referred to will be found in the appendix to the 
record. ) 

Senator Morse. Thank you very much, Mr. Spear. 

Mr. Chalk, you may proceed i in your own way to present your case, 
which is, as I understand it from Mr. Spear, on the economic features 
of this problem. 

Mr. Cuatk. Mr. Chairman, my name is O. Roy Chalk.. I am presi- 
dent and chairman of the board of the D.C. Transit System. 

I am appearing here in opposition to the proposed bills or bill sup- 
ported before the Senate committee. And I shall attempt as best I 
can to keep within that 7 o’clock limit that I predicted. 

Senator Morse. You can take all the time you want to. 

Mr. Cuatk. In view of the fact that a lot of the testimony which 
I have given recently for several days before the House committee has 
been incorporated in the minutes, as I understand, of this committee, 
I hope I can conclude by that time. However, I shall go as far as I 
see is necessary to have the record clear. 

Senator Morse. Not only, Mr. Chalk, is your testimony in the House 
in this record—in fact the whole record before the House committee 
is made a part of the file in this matter before this committee in a 
pended form—but, as I previously said, the staff is required to brief it. 
And I think the procedure I am following is going to result in prob- 
ably more careful consideration than if we followed any other pro- 
cedure. 

Mr. Cnarx. Thank you, sir. 


I would like to say at the outset that I appreciate the opportunity 
of appearing here and trying to clarify what I think is a wrong point 
of view. I am not trying to say that there are any axes to orind or 
motivations that aren’t proper. I will say, however, that I think the 
point of view is wrong, and that these bills, although there is a perfect 
right on the part of the various Congressmen to submit these, and 
probably they were submitted at the urging of people who do have axes 
to grind, I will say that the good Congressmen have been misinformed 
as to a lot of the facts and the motivations of the DC. Transit System. 

And I will say that if it is their intent to try and help small busi- 
ness—and I would certainly lend every possible support myself, and 
I think all fairminded, thinking people would support and help small 
business. 

I will say that the error in their thinking is not so much the focus 
on trying to help the small businessman, but what these bills are in- 
tended for is to hurt the D.C. Transit System. 

And I say that if they will concentrate their focus on trying to help 
the small businessman, if they feel the need for the introduction of leg- 
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islation that will help such a man, then I say, prepare your legisla- 
tion directed at that small businessman if you wish to give him tax 
exemptions, if you wish to give him assistance, if you wish to give him 
money, that is your privilege, but concentrate on that as your ‘ultimate 
objective ; don’t try and put the focus on hurting the transit system 
that is trying to doa Sane job for the people of Washington. 

So I think this is the i philosophy that should be brought to the 
attention of this committee. And I think by separating these two 
thoughts only one possible conclusion can be arrived at, and that is that 
this bill should not be passed. 

Now, first I think I choad refresh the recollection—and I am sure 
that the chairman is fully aware of the historical background—but 
I do feel that for the record I should briefly refresh the recollection 
of the committee as to the situation which existed prior to August 15, 
1956, when the D.C. Transit System entered upon its present respon- 
sibility of running the mass transit of Washington. 

And I must refresh the recollection—and if I may borrow a phrase 
that I used before the House committee the day after Declaration 
Day, I said: 

“Lest we forget the situation”—that is the phrase I used on 
Memorial Day, and I think it is quite appropriate here—“Lest we for- 
get the trials and troubles that existed between the transit system and 

labor, between the transit system and the public, between the transit 
system and the Congress”—it was a very unhappy situation, and I say, 
lest we forget this, and then tr y and hurt the transit sy stem by bills of 
this type. 

And then I say, lest we forget the good things that have been 
brought about since August 15, 1956, for the benefit of the public, 
lest we forget that it is the public interest that we should be con- 
cerned with. And what is good for transit is good for the public; if we 
have a healthy transit system, we have a happy, satisfied public. 

This was the goal of the bill which granted the franchise to the 
D.C. Transit System. 

So, lest we forget the bad that preceded August 15, 1956, and the 
good which followed, then let us look and have a proper perspective 
of the bills which are proposed here. 

I need not delve too deeply into the declining picture which existed 
not only in the District of Columbia but throughout the United 
States—transit was going down badly. And I do not have to call 
the attention of this committee to the situation which presently exists. 

The D.C. Transit System in the District of Columbia today con- 
stitutes a phenomenon i in the transit business throughout the United 
States. It is the only one. Or if not, it is among the very few transit 
systems in the entire country that has not only arrested the decline, 
but it is going upward. There is a good reason for this, and I intend, 
within the short interval, to fully explain the reasons for this and 
why transit should be encouraged and not hurt. 

I would like to call the attention of this committee first to the fran- 
chise itself. My counsel, Mr. Spear, has gone into detail indicatin 
the manner in which this franchise came into being—the fact that f 
was in effect a bona fide purchaser. I received an offer of a franchise 
from the Commissioners of the District; I accepted that as the basis 
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upon which I submitted an offer to the then owners of the transit sys- 
tem in Washington, which offer was accepted. 

And I say to you, sir, that I consider myself in the same sense & 
bona fide purchaser without any notice of infirmity; and I claim the 
full protection not only of the law, but of Congress. 

I also claim the protection by another clause in the franchise, which 
I respectfully direct your attention to—and that is the clause under 
section 4. In section 4, it was stated, in effect, if I may paraphrase 
the wording, that Congress will maintain a continuing interest in the 
welfare of the Transit System, providing it does render a good and 
effective service to the public. ' 

I say that, with that particular clause in mind, this matter of main- 
taining an interest in the welfare of the company—I say that this 
bill is inconsistent with such a clause, because it is not in the best in- 
terests of the company that it have its physical assets separated; that 
it have its employees put into two categories; and that it be prevented 
from operating with the freedom that free enterprise in America 
stands for. 

If it is the intent, or was the intent of Congress to maintain an in- 
terest for the good of the company, for its welfare, then this bill is 
wholly inconsistent, because it could only hurt the company and do 
it no good. 

Now, if I may, I would like to go a bit further, so that we may have 
clearly on the record the historical significance of sightseeing in rela- 
tion to a mass transit system. And I respectfully submit that there 
are three phases of the transit business which since time immemorial 
have constituted three inseparable integral parts of an overall transit 
system. 

This is true not only for the District of Columbia; it is true for 
every transit system throughout the United States. 

The first phase, of course, is the phase of mass transit at the peak 
hour, the early-in-the-morning hours when people must come from the 
suburbs in order to get to town—and in this town particularly—to 
various branches of the Government; and the late afternoon, from 4 
to 6, when again you have a 2-hour period peak. 

Now, this peak is represented and is graphically presented, as I will 
show you, in a chart which I submit, and with the permission of the 
chairman, wish to offer in evidence. 

Senator Morsg. There may be inserted in the record at this point the 
chart offered by the witness entitled “Number of Buses Scheduled for 
Service By 15-Minute Periods Throughout the Day as of April 30, 
1959.” 

(The chart referred to follows:) 
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Mr. Cuark. It is quite evident from this chart that there are peaks 
when the manpower and the equipment are used in tremendous num- 
bers: as many as 700 or 800 vehicles being out on the street at one 
time. Then suddenly, there is a sharp drop and we hit valleys. 

And then later in the afternoon the peak is repeated, and then the 
valley results. This happens five times a week during the regular busi- 
ness days of the week. On Saturdays and Sundays, the weekend, it is 
all valley and no peak. 

These are the characteristic problems of the Government which, toa 
limited extent since time immemorial, have been counteracted by two 
other integral parts of the transit business: (1) The shopping service, 
and (2) the sightseeing and charter service. 

So there you have the three types of business which are also graph- 
ically represented by three slide charts, which I also, with your per- 
mission, sir, respectfully offer in evidence. These slide charts show the 
three functions of the transit system in Washington. 

Senator Morse. The three slide charts as identified by the witness 
will be incorporated at this point in the record. 

Mr. Cuaxx. One set indicates the manner in which the service is used 
for suburban routes; another set indicates the manner in which the 
service is used for shopping purposes; and the third shows the man- 
ner in which the service is used for sightseeing and charter. 

There is no question that the second and third—that is, the shopping 
and sightseeing parts of our business—do help to some limited extent 
to bring the valleys to a higher level. 

Senator Morse. May I interrupt just a moment, Mr. Chalk? 

I am going to modify my order and put the slide charts in the record 
as an appendix because I don’t think, when you got through copying 
them in the record, they would be very clear because of their form, 
anyway, and the important thing is to have them available for the 
committee. And, therefore, let the record show that these charts will 
be filed as an appendix to the record. 

Mr. Cua. Very good, sir. Thank you. 

(The slide charts referred to will be found in the appendix to the 
record. ) 

Mr. Cuatk. There therefore is no doubt that the major part of the 
transit system is the movement during the peak hours. But we can- 
not overlook the smaller segment of our business, which in effect 
raises the level of the valleys to the point where we are sometimes at 
such a marginal point that if we were not able to raise the valley a 
bit higher we might well be operating transit at a loss. This has not 
happened in the District of Columbia, and we are very proud of our 
ability to withstand the effects of such a characteristic situation of 
the transit system. 

Now, I would also like to call attention to a well-known publica- 
tion called “Trolley Car Treasury.” On page 13 thereof it clearly 
indicates the historical significance of sightseeing. This is nothing 
new insofar as the District of Columbia is concerned, this is an old 
story. Sightseeing has always gone hand in hand as part and parcel 
of the transit system. 


And on page 13 I call attention to this paragraph: 


The commonest emotion that trolleys created, nevertheless, was a genuine 
affection. Maybe nobody liked the company, but almost everybody was fond 
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of the familiar cars or the genial conductor, or of one especially attractive trip, 
In every city people took trolley rides just for fun. Trolleys were a pleasant 
way by which to explore known parts of the city—they were leisurely, cheap, 
and afforded a fine car-window view of the neighborhoods through which they 


passed. 

This is in further substantiation of our contention that the sight- 
seeing business has always been a part and parcel of the transit picture. 

Senator Morse. I remember, Mr. Chalk, that some years ago in San 
Francisco they had quite a municipal issue as to whether or not they 
were going to dispense with those street cars—what do they call them? 

Mr. Cuatx. Cable cars. 

Senator Morse. Cable cars—and they pretty much agreed that the 
support of them was more for sentimental reasons than any other, 
but they are a pretty important municipal installation. 

I am glad to have this material from page 13 of the “Trolley Car 
Treasury” in the record. 

Mr. Cuarx. Incidentally, I would like to correct one impression 
that was made in the House record—I don’t know whether it was 
made this morning here, but in the House record there was an attempt 
on the part of one of the witnesses to indicate that prior to D.C. Trans- 
it System taking over, the sightseeing business was so insignificant 
as not even to be considered; it was just an accident because it had 
it in the franchise. 

They said that the sightseeing business prior to the D.C. Transit 
System only amounted to about $40,000 of business a year. And I 
would like to correct that. When we took over the sightseeing and 
charter business from the Capital Transit, it amounted to about a 
quarter of a million dollars a year. 

Now, this was the base figure for which we started; it was not a 
$40,000 figure. But though the $250,000 business done by our prede- 
cessor was not substantial enough insofar as we are concerned to help 
the transit substantially, we still think that the $250,000 was not insig- 
nificant. 

Senator Morse. Is it your testimony, Mr. Chalk that the operations 
of Capital Transit Co. in the sightseeing business was one of the fac- 
tors that you took into account when you made your offer to pur- 
chase the Capital Transit Co. ? 

Mr. Cuax. That is correct, sir. 

Incidentally, on this subject of charter and sightseeing, on the point 
that was made by our adversaries to the effect we are losing money, 
I think this point was made quite clearly by Mr. Flanagan. And if I 
may merely add my own opinion to it, it is that were it not for the 
charter and sightseeing business during the last four months period, 
it is very likely, as the figures indicate, that we would not have even 
come near the profit that we were able to show. And in being able 
to show this profit, I would like to call the attention of the committee 
to the fact that this was one way to assure fares from rising, nor to 
contribute toward a deterrent which we would most anxiously wish 
to bring about. It is not our thought, if it is possible to avoid it, to 
raise the fares inthis town. We feel that one of the contributing fac- 
tors toward keeping fares low would be to keep the sightseeing and 
charter business, because, in enabling us to make a greater profit, as 
shown by Mr. Flanagan’s figures and by exhibits 1, 2, and 3 attached 
to his statement, it indicates clearly beyond any question that we have 





=_ecv Fs cv we el 


REGULATION OF D.C. TRANSIT SYSTEM, INC.—1959 171 


a very potent force here. And if these figures should go to even more 
sizable proportions, which we do hope will be brought about as we 
gain more and more customers for our services, we feel that greater 
assurances is being brought about for maintaining present fares. 

Senator Morse. “Mi: vy I interrupt for a moment ? 

In view of the last question I asked you, and your answer relative 
to the consideration you gave in making your offer to the Capital 
Transit Co., because of suc ch sightseeing business as they conducted— 
I would like the attention of Mr. Smith, of the staff, for a moment— 
I think a letter should be sent to Mr. McLaughlin and the District 
Commissioners—and it should also be called to the attention of the 
author of the bill, Senator O’Mahoney, and also Judge Arnold, and 
such other witnesses who testified this worning in regard to section 
6—in which letter you will ask Mr. McLaughlin to submit a memo- 
randum on the previous franchise held by the Capital Transit Co. in 
regard to the extent of its operations in the sightseeing business. I 
think also you had better address a similar letter to the Public Utili- 
ties Commission asking them for a memorandum in regard to any 
knowledge on their part or any requests for reports or for a filing of 
rates for Capital Transit Co. in relation to any sightseeing business 
it operated. 

The purpose of this inquiry is for the benefit of the committee. I 
think we ought to have, since Mr. Chalk has raised the point, a public 
record made so that the disputants can offer whatever rebuttal they 

want to in the remaining days allowed for keeping the record open 
as to the sightseeing activities of Mr. Chalk and his predecessors, for 
whatever value that information may be. 

Mr. Spear. Mr. Chairman, at Mr. Chalk’s suggestion, might I call 
to the attention of the chairman the fact that the discussion relates both 
to the charter and sightseeing services, section 6 relates to both charter 
and sightseeing. 

Senator Morse. I mean charter and sightseeing activities, both of 
them. 

And then, Mr. Spear, I am sure you realize what is going through my 
mind at the present time, in view of this testimony. ‘T am now vetting 
the testimony submitted this morning, and without taking the time, 
you are welcome to submit in your supplemental statement the expan- 
sion from a legal standpoint of the implication to Mr. Chalk’s testi- 
mony. I happen to think it rather pregnant. 

Mr. Cuatk. Mr. Chairman, I might add that I happen to have with 
me the record of the past 5 5 years—and I think it would be pertinent— 
indicating the filing of the charter and sightseeing operations. 

Senator Morse. "They may be incorporated at this point, and you 
won’t need to read them. 

Mr. Cuarx. These figures are taken from the ICC record. 

Senator Morsr. They may be incorporated. 

Mr. Cuatk. With your permission, may I read them ? 

Senator Morse. You don’t need to. 

Mr. Cuarx. It will only take a moment. 

In 1954, $240,750; in 1955, $213,557—that was the year of the strike, 
by the way—in 1956, $250,802; in 1957, $402,497 ; and in 1958, $519, 767. 

Here they have a low of $213, 000 in 1955, the strike year. 


41860—59——-12 
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Further with reference to charter and sightseeing groups, I would 
like to call attention to this very significant fact. There are very few 
companies in this city who are prepared and able to move the large 
numbers of people that presently through the advertising campaign of 
the D.C. Transit System come to Washington. There was 1 week about 
3 or 4 weeks ago when we took care of the requirements of 35,000 
people, utilizing approximately 400 to 500 buses. Now, if the D.C. 
Transit System were not permitted to use its equipment for a very im- 
portant business such as this, not only important to the D.C. Transit 
System, but important to the community where men, women, and chil- 
dren by the thousands, who would never have come unless they were 
assured of being shown the city by the transit system, it would have 
been a loss to the entire community and the ability of the transit system 
to do business. 

Senator Morse. May I interrupt for a moment, Mr. Chalk. 

Prior to your purchasing the transit system, did the Capital Transit 
Co, provide some services for the schoolchildren and other visitors that 
came to our city ? 

Mr. Cuax. Yes; they did. 

Senator Morsr. Again I ask you, did you take that into account 
when you made your offer to purchase the company ? 

Mr. Cuaxk. I did, sir. 

Senator Morse. Mr. Spear, I think you ought to file for the help of 
the committee, at the request of the chairman, a memorandum that 
discusses the franchise authority for the operation of sightseeing 
services by Capital Transit Co. or any other predecessor company. 

Mr. Smith, will you see that the witnesses this morning are notified 
that I made that request for a memorandum from Mr. Spear, and 
would welcome a similar memorandum from them if any of them care 
to file it, but that I do request such a memorandum from the District 
Commissioners. The letter will be addressed to Mr. McLaughlin. 

I am now thinking out loud, but in view of the testimony 
you have in this record already with regard to section 6, I believe that 
from a legal standpoint the request I made for a memorandum bearing 
upon past practices of predecessor companies is particularly pertinent. 

Mr. Spear. Mr. Chairman, may I again respond briefly, because the 
chairman has brought to my mind a point I overlooked that is very 
important. And I would like to insert 

Senator Morse. I am glad if Iam helping you to try the case, I am 
accustomed to doing that. 

Mr. Spear. Well, sir, I would say that the part is one the Chairman 
touches on, because he raised the question of authority in Capital 
Transit’s case, and it appears to me that we neglected to put in the 
record the ICC certificate of public convenience and necessity held by 
D.C. Transit System, Inc. We would like to have that made an 
exhibit in the record, because, as the examiner is well aware, the Inter- 
state Commerce Act gives the common carriers who have certificates 
what is called section 208(c) authority, incidental authority it is called, 
which is very broad, and which many carriers use extensively, par- 
ticularly in the area discussed by the chairman today in charter work. 
This particular certificate of convenience and necessity dated October 
1, 1956, No. MC-75289, follows that granted to Capital Transit Co., 
its predecessor, as shown at the bottom of page 3. And I would 
therefore like to see it made a part of this record. 
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Senator Morsg. The exhibit as identified by Mr. Spear will be incor- 
orated in the record at this point. 
(The document referred to is as follows :) 


(Received D.C. Transit System, Inec., October 1, 1956) 
C-15.1 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


NO. MC 752897 


D.C. TRANSIT SYSTEM, INC., WASHINGTON, D.C. 


At a Session of the INTERSTATE COMMERCE COMMISSION, Division 1, held at its 
office in Washington, D.C., on the 28th day of September, A.D. 1956 


AFTER DUE INVESTIGATION, It appearing that the above-named carrier has com- 
plied with all applicable provisions of the Interstate Commerce Act, and the 
requirements, rules and regulations prescribed thereunder, and, therefore, is 
entitled to receive authority from this Commission to engage in transportation in 
interstate or foreign commerce as a motor carrier; and the Commission so 
finding ; 

It IS ORDERED, That the said carrier be, and it is hereby, granted this Certificate 
of Public Convenience and Necessity as evidence of the authority of the holder 
to engage in transportation in interstate or foreign commerce as a common car- 
rier by motor vehicle; subject, however, to such terms, conditions, and limita- 
tions as are now, or may hereafter be, attached to the exercise of the privileges 
herein granted to the said carrier. 

It IS FURTHER ORDERED, That the transportation service to be performed by 
the said carrier in interstate or foreign commerce shall be as specified below : 

REGULAR ROUTES: 

Passengers and their baggage, and newspapers, in the same vehicle with 
passengers, 

Between Washington, D.C., and College Park, Md., serving the inter- 
mediate points of Mt. Rainier, Brentwood, Hyattsville, and Riverdale, Md.: 

From Washington, D.C., over U.S. Highway 1 to College Park, and 
return over the same route. 

Between Washington, D.C., and Four Corners, Md., serving the inter- 
mediate point of Silver Spring, Md.: 

From Washington, D.C. over Maryland Highway 97 to junction U.S. 
Highway 29 at Silver Spring, Md., thence over U.S. Highway 29 to 
Four Corners, and return over the same route. 

Passengers, during the respective racing seasons, 

Between Washington, D.C., and Bowie Race Track, Md., serving no 
intermediate points : 

From Washington, D.C., over U.S. Highway 50 to Collington, Md., 
thence over unnumbered highway to Bowie Race Track, and return 
over the same route. 

Between Washington, D.C., and Rack Track in Havre de Grace, Md., 
Serving no intermediate points: 

From Washington, D.C., over U.S. Highway 1 to Baltimore, Md., 
thence over U.S. Highway 40 to Havre de Grace, and return over the 
same route. 

Between Washington, D.C., and Rack Track in Hagerstown, Md., serv- 
ing no intermediate points: 

From Washington, D.C., over U.S. Highway 240 to Frederick, Md., 
thence over U.S. Highway 40 to Hagerstown, and return over the same 
route. 


1This certificate embraces the operating rights in the Certificates superseded and con- 
celed in the last ordering paragraph above, and is issued for the sole purpose of reflecting 
the substitution of the above-named corporation as owner of said operating rights. 
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Between Washington, D.C., and Rack Track in Laurel, Md., serving no 
intermediate points: 

From Washington, D.C., over U.S. Highway 1 to Laurel, and return 
over the same route. 

Between Washington, D.C., and Pimlico Race Track, Baltimore, Md., 
serving no intermediate points: 

From Washington, D.C., over U.S. Highway 1 to Baltimore, thence 
over city streets to Pimlico Race Track, and return over the same 
route. 

Between Washington, D.C., and Race Track in Timonium, Md., serving 
no intermediate points: 

From Washington, D.C., over U.S. Highway 1 to Baltimore, Md., 
thence over U.S. Highway 111 to Timonium and return over the same 
route. 

Passengers and their baggage, 

Between Washington, D.C., and Greenbelt, Md., serving no intermediate 
points: 

From Washington over Rhode Island Avenue to Hyattsville, Md, 
thence over U.S. Highway 1 to junction Branchville Road, and thence 
over Branchville Road to Greenbelt, and return over the same route, 

Passengers, on round trips beginning and ending at Washington, D.C., during 
the officially scheduled racing season, 

Between Washington, D.C., and the race track at Bel Air, Md., serving 
no intermediate points: 

From Washington over U.S. Highway 1 to the race track at Bel Air, 
and return over the same route. 

Passengers and their baggage, in special operations, restricted to operation 
during the racing season established by the Maryland State Racing Commission 
for the Laurel Raceway, 

Between Washington, D.C., and the Laurel Raceway, near Laurel, Md., 
serving no intermediate points: 

From Washington over U.S. Highway 1 or Alternate U.S. Highway i 
to Hyattsville, Md., thence over U.S. Highway 1 to the entrance of 
the Laurel Raceway of Laurel, Md., and return over the same route. 

IRREGULAR ROUTES: 

Passengers and their baggage, restricted to traffic originating in the territory 
indicated, in charter operations, 

From points other than Alexandria, Va., in the Washington, D.C., Com- 
mercial Zone, as defined by the Commission, to points in Maryland and 
Virginia, and return. 

Passengers and their baggage, restricted to traffic originating and terminat- 
ing at the same points in the territory indicated, in special operations on round- 
trip sightseeing or pleasure tours, 

From points other than Alexandria, Va., in the Washington, D.C., Com- 
mercial Zone as defined by the Commission, to points in Maryland and 
Virginia, within 100 miles of Washington, D.C., and return. 

It IS FURTHER ORDERED, and is made a condition of this certificate that the 
holder thereof shall render reasonably continuous and adequate service to the 
public in pursuance of the authority herein granted, and that failure so to do 
shall constitute sufficient grounds for suspension, change, or revocation of this 
certificate. 

AND IT IS FURTHER ORDERED, That this Certificate shall supersede Certificates 
No. MC75289, MC75289 Sub 3, MC75289 Sub 4, and MC75289 Sub 11, issued 
May 14, 1942, February 5, 1938, July 30, 1938, and February 27, 1950, respectively, 
in the name of Capital Transit Company (a corporation), as amended by order 
dated August 29, 1956, and that said Certificates be, and they hereby are, 
canceled. 

By the Commission, division 1. 

[SEAL] Harotp D. McCoy, Secretary. 
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Mr. Spear. May I add, Mr. Chairman, also that the Interstate 
Commerce Act provides a procedure for the revocation of authority 
which is covered and circumscribed by all of the procedures of the 
Administrative Procedure Act and the Interstate Commerce Act, and 
no certificate can be revoked without that elaborate procedure being 
followed. 

And the proposed legislation there would in our opinion in effect 
revoke authority, have the effect of revoking authority in substance, 
granted by the Interstate Commerce Commission under what was a 
grandfather right, and which could only be revoked by the elaborate 
procedure, and therefore is an additional factor in the illegality or 
unconstitutionality, or conflict, shall we say, between this legislation 
and those two statutes. 

Senator Morse. I am sorry to interrupt, Mr. Chalk, but your testi- 
mony gave rise to it, and I thought this was the time to make it clear 
in the record as to what the chairman thinks of it. 

Mr. Cuatk. I greatly appreciate your interrupting, sir. 

In conclusion, on the subject of charter, I think I have covered that 
rather exhaustively. I would like to say on these large movements of 
charter, if were not permitted to handle them, the sightseeing groups, 
no one could handle them, and this would actually be lost business for 
the community. 

And now we have been criticized, or at least it has appeared that 
we are criticized, because we advertise. This is considered a very evil 
way of doing business, according to the testimony that I have heard 
in the House hearings, and I assume that the same was brought out 
this morning before the Senate. 

As far as advertising is concerned to the D.C. Transit System, this 
is just another way of selling transit. It is our contention when we 
place advertisements such as this type of advertisement—which I re- 
spectfully submit is evidence in this hearing—where, as I say, we only 
advertise the name “D.C. Transit,” offering many diverse services. 

Senator Morse. It will be inserted in the record as an advertisement 
of the D.C. Transit Co. entitled “D.C. Transit Announces: Now the 
Most Complete and Modern Transit Services Ever Available in Wash- 
ington.” ‘The advertisement will be inserted in the record without the 
duplicating of the pictorial] illustrations on the advertisement. 

(The advertisement referred to is as follows :) 
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Mr. Cuatx. It is our contention, sir, that when we advertise in this 
fashion we are selling and advertising transit all the way. It isa 
sightseeing charter business which, when properly advertised and 
properly presented, enhances the entire transit picture, and increases 
the revenues of regular transit. 

If you will note the dominant word in this advertisement, no matter 
whether we are advertising a limousine or charter or some regular 
service, the dominant word is “transit”, And this is the benefit that 
accrues to regular transit, the public in reading this advertisement 
reads two things, first, it reads about a limousine service, second, it 
reads about a sightseeing service, and third it reads about an air-con- 
ditioned bus. It reads about things which inherently are good, which 
show there are new methods of transportation, they are the most mod- 
ern, they are the best. We try and give the public the concept that 
we are offering them a complete service, and we are trying to get their 
goodwill for transit. So that you are not just advertising a limousine 
here, you are advertising your regular transit service. It is psycho- 
logical, it is a method of approach, it is a way of selling. 

This is known in some merchandising circles as “trading up.” I 
have discussed this with the House, and I gave as an illustration in 
the House the case as a department store which wishes to sell some 
modest product which represents a large volume. They will attempt 
by a display in the window to show some upgraded product which is 
not the one they want to sell but the one they would like to capture the 
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interest of the public with. This is known as “trading up,” whether 

it is trading up by showing an expensive gown in the window of that 
store and then selling the customers a che ~aper model inside, or, as 
possibly General Motors might do, where they highlight—or even 
Ford—or where they highlighted their Mark II or Mark III vehicle. 
hoping to sell the cheaper version of the vehicle. It isn’t so much 
where you start out, it is where you end up. And if you try and sell 
the public on the idea that you hi ave got a lot of good merchandise, you 
will end up by selling a lot of cheaper merchandise at the proper 
price. This is the modern method of selling, this is the American way 
of selling. We are not trying to pull the wool over their eyes, we 
are telling the truth. We say, “We are trying to give you the best 
form of transportation, but please ride all our forms of transit, which 
includes regular transit. 

And, incidentally, sir, this is one place where we must point to the 
fallacy of the Public Utilities method of keeping books. We say that 
this method is one that has been ordered for a long time, possibly the 
last hundred years, and it looks like it is about time that they changed 
their method 

Senator Morse. Let me interrupt a moment to say something off the 
record. 

(Discussion off the record.) 

Senator Morse. Go ahead, Mr. Chalk. 

Mr. Cuark. I was about to say, sir, that possibly the Public Utilities 
Commission might change its method of keeping the books so as to 
reflect a proper - businessman’s point of view, which is the alternate 
method that Mr. Flanagan has submitted. At least a true and honest 
point of view, and one that a business should follow. 

The point that I have just concluded is that, insofar as advertising 
is concerned, it is not so much the money which we make on the char- 
ter and sightseeing business—and we make it today—it is not so much 
that $29, 000, for ‘example, that we made during the first 4 months 
of this year under our system of keeping books—but it is also the fact 
that we are able to make this additional $90,000-odd on regular transit 
in addition to that $29,000. 

We clai and we say there is no other good reason why it should 
be otherwise—we claim that we are able to earn money today because 
we have the privilege of engaging in the sightseeing and charter busi- 
ness, and the advertising and selling of that rubs off on the regular 
transit. 

I have just been told that the $29,000 was for the 4 months—I am 
sorry, sir—we earned during the first 4 months $238,769, and had we 
not done the charter business in the sum, if we had not had the profit 
on the charter business in the sum of $29,000, we would have only 
earned $209,000 instead of $238,000, as I said. 

Senator Morse. That had to do with your exhibit 2, I think. 

Mr. Cuatx. That is correct. 

And so it is that in trying to sell this supplementary type of service, 
we are selling transit. In trying to use vehicles of quality we also 
help transit. 

The thought has been set up that we have no right to engage in the 
operation of limousines. I maintain, sir, that we have the right as 
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operators of mass transit in this area to operate any type of vehicle 
there is as long as it ultimately is good for the transit system. 

Now, whether that means carrying a passenger in a car, a trolley 
car, In a train, in a bus, in a monorail car, in a limousine, or any 
type of vehicle that can transport people and, there is nothing so 
far as I san see in the franchise itself which says we are limited adlely 
to carrying people in buses, trolleys, or any other type of vehicle. 
We are supposed to carry people if we have to carry them in our arms, 
if —. 

_ And therefore the criticism that has been directed at us for offering 
limousine service, we feel, is wholly without substance and completely 
unjustified. ‘ 

And then when you consider the fact here again we are showing our 
interest in a better mode, a trading up type of operation, as I illus- 
trated before, the limousine is a symbol to the public that we have 
the very best in equipment, we have the best for their comfort, we 
know their needs. And this is also selling transit. 

Not only are we selling transit in the best of vehicles, whether they 
be air-conditioned buses or limousines, we are also selling a very 
important product, a very important subject, the District of Columbia. 
This, in our opinion, has been grossly neglected by our predecessors 
and by other persons that should have been interested in the welfare 
of the community. We feel that by spreading our advertisement to 
every town and village and hamlet of the United States, and even to 
foreign points where we have retained the services of travel agents 
and representatives, we feel that we are selling the District of 
Columbia and, we are making the District of Columbia a very im- 
portant tourist center. This is a public service, a byproduct for all 
of the businessmen of this town and the people that comprise its 
population. And in this fashion we feel that we have made a very 
significant contribution to the welfare of the general public. 

Incidentally, not only have we made a significant contribution to the 
welfare of the businessmen, we feel that we have made a very signifi- 
cant contribution to our competitors. We have brought them to the 
District of Columbia during this year alone in such large numbers, as 
a result, we claim, by advertising, that our competitors have never 
had it so good, to use a phrase. 

The business that they are doing today far exceeds the business 
that they have done in the past. The city of Washington has had 
such an influx of visitors—and we claim ourselves to be a contributing 
cause to these benefits—that it is practically impossible, or has been 
for the last 2 months, to even get a reservation at a hotel. 

Things are really booming in Washington insofar as the tourist 
business is concerned, and business is coming to this town. 

We feel that the 5 million visitors who normally come to the Dis- 
trict of Columbia will, over the next few years [ increased to 10 
million if we are permitted to continue our practice of advertising 
the District of Columbia and our services. 

And, incidentally, I would like to call the attention of the committee 
to the situation which existed in 1955 prior to our entry on the scene 
and the situation which presently exists as of 1958. 

In 1955 the A.B. & W., one of our competitors, and one of the 
proponents of the bill, did $3,130,167 worth of business. 

In 1958 the same company did $3,367,512. 
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In 1955 another proponent, W.B. & L., did $2,106,074. In 1958 
the same company did $2,348,327. 

In 1955 another proponent, WMA did $1,127,882 business. In 1958 
the same proponent did $1,146,968. 

In 1955 the Gray Line did $967,518. 

In 1958 they did $1,066,087. 

And in 1955 the Atwood Co. did $252,584. And in 1958 they did 
$390,763. 

If it is their complaint that we are putting them out of business, I 
think that these facts and figures speak eloquently for themselves. 
They have improved their financial condition, and there is no question 
that they are forging ahead. We do not claim to be responsible for 
their increasing their business, but we think that we have contributed 
a bit toward their improved position by the volume of persons that 
we draw to the District of Columbia. 

And incidentally, according to the reports of the Public Utilities 
Commission, in 1955 there were seven companies licensed for sight- 
seeing. Today, excluding the D.C. Transit System, there are 17. 

In 1955 these seven companies had 40 licensed vehicles. As of 
May 21, 1959, there are 17 companies exclusive of D.C. Transit with 
111 licensed vehicles, another illustration of the fact that the direction 
is upward and not downward for the smaller sightseeing company. 

And incidentally, Mr. Vincent Amarosa, president of the Wash- 
ington Sightseeing Operations Association, who testified in our case 
last. week, stated that there were 65 independent sightseeing operators 
in the association. 

Just 1 year ago Mr. Paul Swan, then president, testified that the 
association consisted of 50 small company members. This increase 
of 15 new members is further evidence that vigorous competition in 
any free market helps small business, and encourages the entry of 
competitors, especially when that business is well advertised. 

If I may be permitted, sir, I think this is vital. And I would like 
to direct the attention of the committee to the opinions of the other 
transit companies throughout the United States. I have here with 
me letters which I would like to introduce in evidence. 

Senator Morse. They will be received for the record. 

Mr. Cuarx. May I introduce them as a set ? 

Senator Morse. There will be received in the record a set of letters 
which the witness offers as an exhibit, the first one dated March 4, 
1959, addressed to the Honorable Glenn Cunningham, and signed by 
Mr. L. G. Barnes. The exhibit will speak for itself. 

(The documents referred to follow :) 


OMAHA TRANSIT Co., 


Omaha, Nebr., March 4, 1959. 
Hon. GLENN CUNNINGHAM, 


House of Representatives, 
Washington, D.C. 


DEAR CONGRESSMAN: It has come to my attention that in the 86th Congress 
there has been a bill proposed, H.R. 2316, pertaining to the D.C. Transit System. 
As you know, this bill relates to limiting the operations of the D.C. Transit Sys- 
tem, to mass transit only. This idea could be a precedent to aggravate a situation 
now of major concern in every city and town in the United States. 

Frankly, it is the most ridiculous bill that I have encountered in my some 30-0dd 
years of transportation experience. 
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It is a national practice that transit companies can be engaged in spectacular 
and inside car advertising, charter operations, sightseeing tours, the operation of 
amusement parks and many other sidelines, the gross revenue of which adds toa 
submarginal business. 

Most transit companies today are in a perilous situation. For instance, in a 
small company such as ours, our net profits after taxes during 1958, were $68,000, 
The advertising business alone, the net was close to $38,000; and the charter busi- 
ness as a sideline amounted to $40,000. In other words, if we had not been 
allowed to operate these sidelines along with mass transportation business, we 
would have been in the red and there would have been a minus return on an $8 
million investment. 

If such a ridiculous law was enacted, it appears to the writer that the Federal 
Government should takeover the damn transit business. If such laws were to 
prevail the net result could only mean governmental operation of the business. Is 
that what we want? Frankly, what is the reason for it? Who is back of such 
asinine ideas? 

Sincerely yours, 
L. G. BARNES, 
President and General Manager. 


UNITED TRANSIT Co., 
Providence, R.I., April 9, 1959. 
Hon. JOHN O. PASTORE, 
Senate Office Building, 
Washington, D.C. 

My Deak SENATOR Pastore: A bill has been introduced in the House of Repre- 
sentatives by Congressman Patman, H.R. 2316. This bili is related to the opera- 
tions of the D.C. Transit System, Inc., of Washington, D.C. 

This bill, in my opinion, is such that it imposes inequitable and unfair limita- 
tions in carrying on transit operations. It is harmful in that it is the intent that 
the D.C. Transit System shall not engage in any form of charter or sightseeing 
business, nor shall it likewise engage in any other form cf supplementary income 
producing operations, most of which, since the inception of transit, have been an 
integral part of the transit industry. Supplementary transit operations are, of 
course, engaged in by practically every transit company in the United States. 
Obviously, because they are supplementary, they are entered into only if they are 
profitable. For this reason they have the effect of permitting lower fares on many 
transit systems than would otherwise prevail, and also they have permitted transit 
companies to maintain transit service that would otherwise have to be curtailed. 
It is beyond my conception that transit companies should not be permitted to 
engage in charter and sightseeing bus operations, car-card advertising, main- 
tenance work for outside companies because of the skill and experience of its own 
maintenance people, and to recognize thereby the critical need to avoid layoffs of 
our maintenance employees, all of whom have long years of service. Why the D.C. 
Transit System should be singled out is also beyond my comprehension, and if it 
could happen there, it could happen here. 

If this bill should be passed by the Congress, it may act as a precedent for 
Similar State laws, and it seems to me that it is an unwholesome bill all the way 
through. As I see it, it would contribute nothing to the solution of the grave 
transit problem that now confronts transit companies through the country operat- 
ing as private enterprise ; quite the contrary it would remove from transit’s oper- 
ations revenue that is necessary if reasonable fares are to be maintained and 
reasonable service rendered. Some companies that I know of which maintain vital 
local transit service produce most of their net income from operations not at all 
related to the day-to-day operation of their transit lines. Their net income comes 
principally from their hard work in producing chartered bus business and other 
forms of profitable use of their plant and equipment, all in the public interest. 

Beyond that, particularly in the realm of chartered bus and sightseeing opera- 
tions, it is a type of service that fulfills a public need, from which the public re 
ceives an opportunity for a fuller life. This is particularly true in cities such as 
our Nation’s Capital, who attract thousands of visitors, who seek the oppor- 
tunity to become more fully acquainted with our Nation’s history, its institutions, 
monuments, and its shrines. Here in Providence, among other chartered bus 
work we do, is to furnish buses at jury trials, to take schoolchildren on educa- 
tional tours, Boy Scouts to camp, and a host of the chartered bus activities of 
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prime importance to the community. To say that transit companies are not right- 
ful participants in this type of supplementary operations is strongly to dis- 
criminate against them. 

I know, as chairman of the Appropriations Subcommittee on the District of 
Columbia, you have a direct interest in the successful operations of the D.C. 
Transit System. I am sure, too, that from all the publicity that is being given to 
the transit situation here in Providence you are concerned as to the future of 
our transportation system in the public interest. I think we understand the rea- 
son why this bill was introduced. However, relief throughout the country has 
been based on the individual problems of the particular transit company in rela- 
tion to the overall transit needs of the community itself. Truthfully, I can 
see no reason why the granting of this relief is any valid reason for denying to 
any individual transit companies, rights which are available to all transit 
companies throughout the country, and which in the long run are a benefit to the 
community served. I commend to your attention the weekly issues of Passenger 
Transport—the newspaper of the industry—to illustrate this point. I am attach- 
ing for your perusal the last two issues, particularly page 4, issue of March 27, 
and page 8, issue of April 3, entitled “Transit Tax Relief Scoreboard.” 

Therefore, I wish to register with you my opposition to this particular bill 
because of its destructive provisions as affecting transit, and I hope that you 
will agree with me. 

Sincerely yours, 


A. E. Lewis, President. 


CHARLESTON TRANSIT Co., 


Charleston, W. Va., April 2, 1959. 
Hon. Rospert C. Bygp, 


Member, U.S. Senate, 
Washington, D.C. 


DEAR SENATOR Byrp: I am writing to you in connection with House of Re- 
presentatives bill No. 2316, 86th Congress. The purpose of this bill is to prevent 
the D.C. Transit system, which provides local public transit in the District of 
Columbia, from using either its personnel or equipment in any other type service 
than public transportation of passengers over regularly established routes. 

While, of course, the enactment of this bill in itself would apply only to the 
D.C. Transit system, we as a local public transit company in Charleston, W. Va., 
are greatly concerned with the possible adverse precedent that the passage of 
this legislation might create for public transit operators generally. 

In the operation of a transit system an operator is required to have a sub- 
stantially larger number of vehicles and personnel in service during the morning 
and afternoon peak hours of weekdays than are required for the accommodation 
of the public at other times. In other words, a substantial proportion of our 
investment can be utilized at the most, no more than 4 hours per day or ap- 
proximately 20 hours per week. 

Traditionally, in order to minimize the losses of this type service transit oper- 
ators including ourselves have sought to augment the income of our regular 
route operations by utilizing such peak-hour vehicles and personnel for operation 
of charter services during periods when such vehicles and personnel would 
otherwise be idle. The effect of the H.R. 2316 in prohibiting such operations 
would be to increase the costs of providing service generally which increases will 
result in higher fares for the low-income group people who make up the bulk of 
public transit riders today. 

It would appear that this bill is designed to remove certain competition from 
bus operators engaged exclusively in special sightseeing or charter work to the 
detriment of the public carrier who by the nature of its obligations must provide 
a certain amount of its service at a loss in order to fulfill the requirements of 
public convenience and necessity as established by its regulatory commission. 

I respectfully submit that the passage of this legislation is not in the public 
interest and I hope that upon consideration of this matter you may see fit to 
oppose its enactment. 

Sincerely yours, 
R. F. Ranvoitpn, Erecutive Vice President. 
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SHREVEPORT TRANSIT Co., INC., 
Shreveport, La., May 22, 1959. 
Hon. ALLEN J. ELLENDER, 
U.S. Senator, Louisiana, 
Washington, D.C. 


Deak SENATOR ELLENDER: I appreciate your telegram calling my attention to 
the hearing that will be held before the District of Columbia Committee at 10 
a.m., Thursday, May 27, on Senate bill No. 304, which is a companion bill to 
H.R. 2316. 

As indicated in my letter of April 7, this legislation was called to my attention 
by Mr. O. Roy Chalk, president of the D.C. Transit System, Inc., and I naturally 
was glad to respond and do what I could to be helpful to them, in the knowledge 
that this bill would only affect transit operations in the District of Columbia, 
and in that way would not affect our or other properties in the United States. 
But legislation of this nature, which disallows a company to continue enjoying 
a line of business, certainly sets a dangerous precedent, and if followed could 
adversely affect city transit operations, and in instances, other organizations 
who have from time to time called upon them for charter service. There is a 
very limited amount of charter service in a city the size of Shreveport ; however, 
this is a growing portion of our income, and in many instances we are able to 
furnish charter service, particularly during the off-peak periods of the day, on 
a very favorable basis, to different organizations in our community. 

City transit properties throughout the United States, as is generally known, 
are having a most difficult time in making their properties economically sound, 
on account of the continuous loss of patronage to the ever-increasing use of 
automobiles, and they are certainly badly in need of every source of revenue 
that they now enjoy, to remain financially sound, and be able to care for the 
transportation needs of the communities that they serve. 

We certainly feel that this proposed S. 304 is impractical and ill-advised legis- 
lation, and your interest and help in this matter will be greatly appreciated by us. 

Sincerely yours, 
Ep Jacoss, President. 


SHREVEPORT, LA., April 7, 1959. 
Hon. RUSSELL LONG, 
Senator, Louisiana, 
Washington, D.C. 


Dear Senator Lone: Mr. O. Roy Chalk, president of D.C. Transit System, 
Inec., of Washington, D.C., has called my attention to a proposed bill pending be- 
fore the 86th Congress, which is H.R. 2316. 

The bill provides that the D.C. Transit System would not be allowed to operate 
chartered service. Such a regulation is certainly unwarranted, and as far as I 
know does not exist in other parts of the United States. Certainly a city transit 
company is well equipped to render chartered service, and to deprive them of 
this right would not only be a hardship on them, but in many instances work 
against individuals and organizations who desire this type of service. 

I certainly hope that you will use your influence against this proposed reg- 
ulation. 

Thanking you, and with kindest regards, I am, 

Sincerely, 
Ep JACOBS, 
President, Shreveport Transit Co., Inc. 


Fort WAYNE TRANSIT, INC., 
Fort Wayne, Ind., March 13, 1959. 
Hon. E. Ross Abarr, 
House Office Building, Washington, D.C. 

Deak Ross: I am informed by Mr. O. Roy Chalk, president of the D.C. Transit 
System, that a bill designated as H.R. 2316 has been introduced in the House by 
Mr. Patman, and I have a copy of the bill. Apparently this would prevent the 
D.C. Transit Co. from engaging in any form of charter or sightseeing business 
and also from engaging in any other form of supplemental income producing 
operations. 

In view of the trouble that transit systems, privately or publicly owned, now 
have in continuing to exist and offer service, it seems somewhat odd to attempt 
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to take from them the right to these operations because the very income from 
these supplemental operations may help keep a transit company in business. 

You are personally familiar, I know, with our operations in Fort Wayne. 
Last year we had the toughest year that our local company has had in its 1i 
years of existence. We engage in charter operations to the greatest extent pos- 
sible, and within the last few months have started sending our buses anywhere 
in the State for charter movements. We also handle and sell our own transit 
advertising in and on the buses. Two years ago we started handling major or 
minor truck repairs in our garage and work on buses for other companies and 
for the school authorities. For the year 1958 we actually made more net income 
from these supplemental operations than we did from the buses carrying pas- 
sengers on the streets. It is entirely possible that only the income from these 
other operations will help us continue to maintain the needed transit service in 
Fort Wayne. I would certainly hate to see any precedent set, particularly by 
Congress, that would limit such operations that are a natural part of the work of 
any transit company trying to stay in business. 

There is another point of importance in the District of Columbia situation. A 
few years ago Congress approved a new franchise for the D.C. Transit System 
in which it exempted that company from gross sales tax, excise tax, mileage tax, 
motor vehicle fuel tax, and several other taxes unless and until the company 
has a net return of 614 percent after payment of any local taxes. It certainly 
would seem somewhat incongruous to attempt to help the Washington transit 
operation by tax relief and then to tie their hands by ordering them out of 
businesses that are their natural field. 

In Indiana our legislature, just adjourned, passed H.B. 176, a measure that 
would exempt local transit companies from the payment of any fuel taxes on 
that proportion of their operations within a city or 5 miles around it. This passed 
the House by 70-13 and the Senate by 35-4 (on the last day of the session and 
under suspension of the rules) and the Governor signed the bill this afternoon. 
Eighteen other States and Congress have recognized that transit needs help— 


not hamstringing. I hope you may see our position and help prevent passage of 
this measure. 


Best regards to Marian and yourself. 
Sincerely yours, 
DoNALD H. WALKER, President. 


Boston, MAss., March 4, 1959. 
Hon. LAURENCE CURTIS, 


House of Representatives, 
Washington, D.C. 


DEAR CONGRESSMAN: I attach copy of letter just received from O. Roy Chalk, 
president of the D.C. Transit System, Inc., which is self-explanatory. 

You also know of House bill H.R. 2316 and the impact it would have on this 
publicly operated system owned by the 14 cities and towns, with a deficit of 
$15,700,000 for 1958 falling upon the taxpayers. 

All revenue that such a mass transportation system can obtain has its effect 
on lessening the deficit. To completely change time honored functioning of mass 
transportation systems, as this bill contemplates, would in the instance of the 
M.T.A. seem not to be in the public interest. 

Very truly yours, 
EDWARD DANA, 
General Manager, Metropolitan Transit Authority. 


BRooK yn, N.Y., March 13, 1959. 
Re H.R. 2316. Introduced by Mr. Patman and referred to Committee on Inter- 
state and Foreign Commerce. 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, 
Washington, D.C. 


DEAR CONGRESSMAN Harris: Mr. O. Roy Chalk, president of the D.C. Transit 
System, Inc., has called my attention to the above-mentioned bill, which would 
limit the scope of the transit business of this company. While the provision of 
the bill do not apply to the New York City Transit Authority and may be ad- 
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dressed to local conditions in Washington, D.C., of which I am unaware, I do 
feel, based on my 25 years of experience in the transit field, that bills of this 
type are, in part, responsible for the current condition in which we find our 
miss transportation systems. 

I believe every effort should be made to leave bus companies and railroads 
free to expand their means of securing revenue in the transit field and thereby 
enable them to attempt to keep the rates within the pocketbook of the rider. 

I would appreciate it if you would give this bill your attention for any prece- 
dent it might have on transit operations. 

Very truly yours, 
CHARLES L. PATTERSON, 
Chairman, New York Transit Authority. 


ALBUQUERQUE, N. MEx., March 11, 1959. 
Hon. Tom Morris, 
House of Representatives, 
Washington, D.C. 


DEAR Mr. Morris: It has come to my attention that H.R. 2316 has been intro- 
duced into the House of Representatives by Mr. Patman, and subsequently re- 
ferred to the Committee on Interstate and Foreign Commerce. 

This bill provides that the D.C. Transit System, Inc., may not engage or em- 
brace allied fields of transportation, nor can it diversify its know-how into such 
other fields as they may be equipped to perform. 

The bill is specifically designed to restrict and control the operation of the 
D.C. Transit System, Inc. However, it could conceivably expand over the Na- 
tion and implicate every motor bus line traversing city streets, intrastate, and 
interstate highways. 

I dare say that without exception, transit systems are engaged in some sort 
of sightseeing or charter service which is an integral part of their operations. 
These additional revenues are vital to their very existence, particularly in view 
of the dilemma with which transit is faced today. 

Many other transit companies are engaged in mechanical maintenance pro- 
grams of other bus fleets, as well as truck fleets. To deprive any transportation 
system of these diversifications is comparable to telling the druggist he may 
purvey only prescriptions and medicines, when in fact one half of his income is 
derived from sundries. 

In my opinion this is discriminatory legislation and I implore you to give con- 
sideration to opposing H.R. 2316. It could have a devastating effect on transit 
systems over the Nation. 

Cordially, 
A. P. FitzGERALp, 
General Manager, Albuquerque Bus Co. 


EVANSTON Bus Co., 


Evanston, Ill., March 6, 1959. 
Hon. Henry S. REeEvss, 


Member of Congress, Fifth District, 
Washington, D.C. 


DEAR CONGRESSMAN Reuss: H.R. 2316 has just been introduced in Congress 
ostensibly to insure fair and equal competition between D.C. Transit System, 
Inc., and its:;competitors. It attempts to insure such fair and equal competition 
by forbidding D.C. Transit System, Inc., from competing at all—at least in 
the general charter and sightseeing business, which has always been a preroga- 
tive of transit companies. 

I have no financial interest or connection whatever in D.C. Transit System, 
Inc., but I am disturbed by the precedent which might be established if this bill 
were enacted into law. Transit companies throughout the Nation are barely 
existing today. If anything, they should be aided—not “hamstrung.” In 
Evanston we believe that our charter business is an important adjunct to our 
regular services and one which naturally complements it. The additional reve- 
nues from charter parties enable us to delay asking for fare increases that 
much longer. 
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I sincerely believe that H.R. 2316 is wrong in principle and that you should 
oppose it unless there are overriding circumstances of which I am unaware. 
Very truly yours, 
GEORGE M. CHESTER, Vice President. 


COLUMBUS TRANSIT Co., 
Columbus, Ohio, March 20, 1959. 
Hon. STePHEN M. YOouNnNG, 
Senate Office Building, 
Washington, D.C. 


DEAR SENATOR: It has been called to our attention that a bill, H.R. 2316, has 
been introduced in Congress with respect to regulation of the operations of 
the D.C. Transit System, Inc., operating in the District of Columbia. 

While the above bill would not apply to the transit operations in Columbus 
at this time, we feel that the bill undoubtedly could become a precedent for 
restriction against many supplementary income producing operations which have 
been the privilege and an integral part of the transit industry for many, many 
years. 

As you no doubt know, many of the medium size cities throughout the country 
are faced with the possibility of losing their mass transportation system if 
the decline in passengers that has been prevalent for the past decade or more 
continues. Many of these companies are depending upon supplementary income 
producing operations such as general charter and sightseeing business, truck 
repair and rental, the operation of schoolbuses and other supplementary opera- 
tions to continue in business. If these transit companies would be denied the 
privilege of supplementary income producing operations, I feel certain the 
abandonment of transit services in many of our cities would be accelerated. 
This, of course, would be very detrimental to the best interest of these com- 
munities. 

For the reasons stated above, I sincerely request your efforts to have the 
bill defeated. 

Respectfully, 
O. R. Hort, President. 


Tue City TRANSIT Co., 
Dayton, Ohio, March 10, 1959. 
Hon. PAu F. SCHENCK, 
U.S. Congress, Washington, D.C. 

DEAR SENATOR SCHENCK: H.R. 2316, a bill to limit the operations of the D.C. 
Transit System to a strictly mass transportation of passengers disturbs me 
no end. 

In these days of declining passenger revenues from mass transportation opera- 
tions, many transit companies have been forced to broaden their base of opera- 
tions to include charter work, sightseeing, truck repair, and rental to keep their 
heads above water. These functions fit in admirably with our other business and 
in many instances make the difference of profit or loss. Therefore, to prevent 
D.C. Transit from performing these functions when other companies are finding 
them necessary to their survival, I believe, is wrong. 

While this legislation is aimed at only one particular company, its passage 
nonetheless, would set a precedent which might be used against us all. There- 
fore, I hope you will use your efforts to defeat it. 

Sincerely yours, 
Grorce W. SHAw, President. 


CINCINNATI, Onto, March 16, 1959. 
Hon. FRANK J. LAUSCHE, 
Senate Office Building, 
Washington, D.C. 


Dear SENATOR LAUSCHE: My attention has been invited to H.R. 2316 introduced 
in the House of Representatives by Mr. Patman on January 15. 

This bill would prevent the D.C. Transit System, Inc., from engaging in 
chartered bus operation. 
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This matter is of concern to our company and all other transit operators who 
are required by franchise to provide transportation service on a regularly sched- 
uled basis. 

It has been customary for these operators to charter their equipment when- 
ever possible, particularly during nonrush hours. Their participation in this 
business has been in the public interest. Revenue from this source tends to 
prevent fare increases on regular service. 

We are apprehensive that this bill, apparently promoted by special interests 
in Washington, may become a precedent. It would represent an inequity to 
transit companies and the public they serve. I urge your vigorous opposition to 
this legislation. 

Very truly yours, 
J. P. JONES, 
President, Cincinnati Transit Co. 


DALLAS TRANSIT Co., 
April 3, 1959. 
Hon. Bruce ALGER, 
U.S. House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN: I have just finished reading H.R. 2316 which was intro- 
duced in the House of Representatives and referred to the Committee on Inter- 
state and Foreign Commerce. 

While this bill apparently is of a local nature, it seems to me as if the pro- 
ponents are attempting to restrict a local bus company from its normal function 
of handling masses in charter movements and/or sightseeing service. 

If it should become a law, applying only to the District of Columbia, then I 
presume the next step would be to pass a law applying to Dallas, Tex. There- 
fore I solicit your opposition to the passage of such a measure. 

Yours very truly, 
L. W. TATE, 
President and General Manager. 


THE COMMUNITY TRACTION Co., 
Toledo, Ohio, April 8, 1959. 
Hon. THomas L. ASHLEY, 
Member of Congress, 
House Office Building, Washington, D.C. 


DraR CONGRESSMAN ASHLEY: We are writing you in regard to a bill, H.R. 
2316, which has been introduced in the House and is now pending action before 
the Congress. 

This bill is designed to limit the scope of operations of a local transit com- 
pany by preventing it from engaging in any form of charter and sightseeing 
business, or any other type of supplementary income-producing operations. 
While the bill is aimed specifically at one particular company, we believe it 
would be setting a dangerous precedent, and could very easily be construed to 
encompass the entire transit industry. 

As you no doubt are aware, the financial plight of local transit companies is 
becoming more serious each day and many local and State governments are 
granting these companies financial help in the form of relief from payment of 
certain taxes. If the transit industry is to survive for the general welfare of 
our cities, additional aid will be necessary in the future, and certainly the in- 
dustry cannot afford to have its operations limited only to local service. 

Many companies today are able to remain in business and continue their local 
service only because of additional revenues secured from charter, sightseeing or 
contract services. In the case of our company here in Toledo, these additional 
revenues during the past few years have been an important factor in reducing 
our deficit arising from the operation of regular service. The company’s ability 
to render itsservices, although now conducted on a deficit basis, would be further 
jeopardized by the enactment of this or similar legislation. 

We respectfully request your consideration of this adverse legislation and s0- 
licit your aid in the defeat of H.R. 2316. 

Yours very truly, 
, President. 
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CoLUMBUS TRANSPORTATION Co. 


Columbus, Ga., April 2, 1959. 
Hon. RicHArRD B. RUSSELL, 


U.S. Senate, 
Washington, D.C. 


Deak SENATOR: I am informed that there has been introduced in Congress a 
pill (H.R. 2316) which proposes to ban the Washington, D.C. Transit System 
from engaging in any form of charter and sightseeing business. If such legisla- 
tion is enacted on the national level it will constitute a precedent for State and 
municipal action of a similar nature. 

As I have previously notified you on other occasions, the transit business is 
already suffering, and its survival to date has depended in large measure upon 
such supplementary income-producing operations as charter services and sight- 
seeing. If this should be taken from us, together with being faced with other 
national legislation that is now pending, about which we have written to you, 
it will force city ownership and operation with consequent loss of tax revenues 
to government. 

We would appreciate your doing everything you can to oppose this bill. 

With kindest regards. 

Sincerely yours, 


LAWRENCE H. Costa. 


CONNECTICUT RAILWAY & LIGHTING Co., 


April 3, 1959. 
Hon. DoNALD J. IRWIN, 


U.S. Representative from Connecticut, 
House Office Building, 
Washington, D.C. 


Dear Mr. IRwiIn: We understand H.R. 2316 now pending before Congress would 
prevent the local transit system in Washington from engaging in charter and 
sightseeing business or any other type of supplementary income-producing op- 
erations. 

While it is our impression that presently this bill would only apply to the 
operation in Washington, nevertheless, if such legislation was passed in the 
Nation’s Capital it could well establish a precedent for other cities in the 
United States. 

As you undoubtedly are aware, most, if not all, transit companies engage in 
charter work and many in the sightseeing business. In addition, we obtain sub- 
stantial supplementary income from car card advertising and automobile repair- 
ing. The revenue thus obtained goes a long way in enabling us to maintain 
a lower rate of fare, and its loss would directly result in increased cost to our 


passengers. We therefore urge you to oppose this legislation in the interest 
of the general public. 


Yours very truly, 
Pavut A. Rust, President. 


San Dreco TRANSIT SYSTEM, 
San Diego, Calif., April 7, 1959. 
DeaR Mr. CHALK: Your letters of March 2 and March 31 regarding H.R. 2316: 
It doesn’t seem possible to me that such a bill as this would be passed as it 
would remove from the hands of the Interstate Commerce Commissions and 
Public. Utilities Commissions their regulatory powers which, I believe, cover 
the extensions of service that would be competitive for such extensions as transit 
systems might make into territory of other carriers. I have not, therefore, 
written to the members of the Committee on Interstate and Foreign Commerce. 
I agree with you that such a bill might be used as a precedent for regulatory 
commissions and legislatures of States in which other transit properties operate 


and that it would be adverse legislation that could help neither the public nor 
the operators. 


Regards, 
JESSE L. Hauen, President. 


41860—59——-13 
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Kansas Ciry Pustic Service Co., 
Kansas City, Mo., March 17, 1959, 
Mr. O. Roy CHALK., 
President, D.C. Transit System, Inc., 
Washington, D.C. 

Dear Mr. CHALK: I have your letter of March 2 concerning Congressman 
Patman’s bill (H.R. 2316), which seems typical of that gentleman and indicative 
of the fact that the “Washington honeymoon” is over. I cannot understand 
the reasoning of Mr. Patman, especially since he has been such a vociferous 
advocate of free competition for so many years. Certainly it would be most 
unfair and unreasonable to deprive the transit system of traditional sources of 
revenue and service to the public; and his bill is so broad as even possibly to 
prohibit commercial advertising in and on your vehicles upon the theory that 
you are thereby in competition with billboards, television, radio, and other ad- 
vertising media. 

Of necessity, I write this is an individual, since I retired from the presidency 
of this company in November of 1957 (although still serving as general counsel] 
for the company and also practicing law independently ). 

I doubt that Congress will seriously consider Mr. Patman’s bill, even such a 
liberal Congress as we now have. 

With best wishes, 

Yours faithfully, 
POWELL C. GRONER. 


KNOXVILLE TRANSIT LINES, 
Knoxville, Tenn., March 11, 1959. 
Hon. B. CARROLL REECE, 
U.S. Congress, Washinigon, D.C. 

DEAR CONGRESSMAN REECE: I have before me House bill No. 2316 pertaining 
to the D.C. Transit System, Ine. 

Knowing the conditions that all bus companies are suffering at this time, I 
beg of you to oppose this bill inasmuch as the local D.C. Transit Lines are having 
a great deal of trouble in their effort to exist. 

I trust that you will give this serious consideration. 

With best wishes, I am, 

Yours very truly, 
J. E. BuRKE, President. 


APRIL 2, 1959. 
Hon. CARROLL D. KEARNS, 
House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN KEARNS: A bill, H.R. 2316, which would hurt all trans- 
portation companies by preventing them from engaging in charter and sightsee- 
ing business, has been introduced and is pending before Congress. 

As the transportation business stands today, most franchise holders would like 
to give them up, and any little thing which would take more business away from 
them would only serve to hurt them still more. 

Therefore, I urge you to strongly oppose this bill. I hope my letter is in agree- 
ment with your thoughts. 

Yours very truly, 
Erie CoacH Co., 
MYRON PROSER, 
President. 


READING Bus Co., 
Reading, Pa., April 3, 1959. 
Mr. O. Roy CHALK, 
President, D.C. Transit System, Inc., Washington, D.C. 


DEAR Mr. CHALK: Referring to your letter of March 31 addressed to Mr. Strat- 
ton, who is now retired, I have written Congressman Rhodes requesting that he 
oppose passage of bill H.R. 2316. 

Our certificate does not permit interstate or intrastate charter and sightsee- 
ing business nor do we presently have any other income-producing operation. 
However, we definitely feel there should be no curbs or restrictions placed which 
prevents survival of our industry. 
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Upon receipt of acknowledgment from Congressman Rhodes, I will notify you 
of the position he takes. 
Very truly yours, ‘ 

R. W. Brown, President. 


Mr. Cuatk. I would like to read just one nse these letters, the very 
first one on the top, because I think it highlights the general feeling 
throughout. 

OMAHA TRANSIT Co., 
Omaha, Nebr., March 4, 1959. 
Hon. GLENN CUNNINGHAM, 
House of Representatives, 
Washington, D.C. 


DEAR CONGRESSMAN: It has come to my attention that in the 86th Congress 
there has been a bill proposed, H.R. 2316, pertaining to the D.C. Transit System. 
As you know, this bill relates to limiting the operations of the D.C. Tr 
to mass transit only. This idea could be a precedent to aggravate a situation 
now of major concern in every city and town in the United States. 

Frankly, it is the most ridiculous bill that I have encountered in my some 30- 
odd years of transportation experience. 

It is a national practice that transit companies can be engaged in spectacular 
and inside car advertising, charter operations, sightseeing tours, the operation 
of amusement parks, and many other sidelines, the gross revenue of which adds 
toa submarginal business. 

Most transit companies today are in a perilous situation. For instance, in a 
small company such as ours, our net profits after taxes during 1958 were $68,000. 
The advertising business alone, the net was close to $38,000, and the charter 
business as a sideline amounted to $40,000. In other words, if we had not been 
allowed to operate these sidelines along with mass transportation business, we 
would have been in the red and there would have been a minus return on an $8 
million investment. 

If such a ridiculous law was enacted, it appears to the writer that the Federal 
Government should take over the damn transit business. If such laws were to 
prevail the net result could only mean governmental operation of the business. 
Is this what we want? Frankly, what is the reason for it? Who is back of such 
asinine ideas? 

Sincerely yours, 


ansit System 


L. G. BARNES, 
President and General Manager. 

This is typical of the tone that runs through a cross-section of the 
opinions from the presidents and general managers of our transit sys- 
tems from one end of the United States to the other. 

The 20 other letters which I have introduced cover the following 
cities: Omaha; Providence, R.I.; Charleston, W. Va.; Shreveport, La. ; 
Fort Wayne, Ind.; Boston, Mass.; New York City; Albuquerque, 
N. Mex.; E vanston, Tll.; Columbus, Ohio; Dayton, Ohio; Cincinnati, 
Ohio; Dallas, Tex. ; : Toledo, Ohio; Columbus, Ga.; Br idgeport, Conn. ; 
San Diego, Calif.; Kansas C ity, Mo.; Knoxville, Tenn.; Erie, Pa.; - and 
Reading, Pa. From one end of the country to the other you hi ave a 
complete rejection of this type of legislation and all of them follow on 
the very ideas which the D.C. Transit System respectfully submits to 
this committee. 

It is part of our business, it has always been that way, and to take 
away our right to do business in the time-honored way is to deprive us 
of a very important and integral part of our business that could pos- 
sibly do us great damage. And in each case they have strongly sup- 
ported the opposition w hich I have voiced to you today, sir. 

Now I would like to bring up the subject, the so-called subject of tax 
advantage. I would like to state clearly, so that there is no room for 
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doubt, that the D.C. Transit System seeks no tax advantage over any 
competitor. The D.C. Transit System seeks no advantage whatsoever 
over any competitor. We are perfectly able, on the basis of doing a 
good job, to compete with anybody in this business. As we have 
voluntarily waived the benefit of tax exemption insofar as the sightsee- 
ing business is concerned. 

And we feel that the bill which is presently pending before Con- 
gress—I believe it is H.R. 2322, which would exempt other companies, 
other transit companies in this area from the mileage tax, the gross 
receipts tax, the compensating use tax, the excise tax, and the taxable 
personal property tax, which are exemptions which the D.C. Transit 
System enjoys—we would strongly endorse, should the Congress in its 
wisdom feel that it is fair and proper that these other systems get that 
type of exemption. 

It isn’t that we want ourselves to be the exclusive beneficiaries of tax 
exemption: if it is the intent of the Congressman who introduced these 
bills to help small business and if this is their idea of helping them, we 
are all for it. . 

Incidentally, the entire tax involved, the gasoline tax involved in this 
sightseeing business, I think, insofar as D.C. Transit System is con- 
cerned, amounted to about $5,000. It is not a very substantial figure and 
would not in the case of the competitors involve more than a few 
hundred dollars. 

But if Congress wishes to pass such a law, that is the privilege of 
Congress. But our thought is: Don’t take away our right to it. But 
on the gasoline tax, we are willing to waive it. 

Senator Morss. Let me interrupt on this point, so I completely 
understand your position. I think there was some testimony this morn- 
ing, some witness testified that you were willing to voluntarily waive 
any benefit that you have in respect to gasoline-tax exemption in con- 
nection with the sightseeing business. I think it was suggested that I 
ask you the question, which I now ask you: Would you be opposed to 
legislation which would place it on a mandatory legislative basis rather 
than on simply a voluntary basis, which you have offered today ? 

Mr. Cuaxx. I would be opposed to such legislation as a matter of 
precedent. I feel that our franchise is a contract which should be 
respected by both sides, The fact that I might waive, as I have, in 
1958 the benefit of our tax exemption on gasoline does not mean that 
I might not claim it in the event some law were passed which would 
likewise give tax exemption to the same competitors—in other words, 
if they, under some bill which might be proposed in the future, were to 
get exemption on gasoline, then I would assert my right to have it. 

In other words, I would object to it being taken away from me, but 
I claim the right to give it. 

Senator Morse. Let me see if I understand you. It is your position, 
then, that you feel that under the franchise as it now exists this tax 
exemption applies to your sightseeing business as well as your mass 
transportation business ? 

Mr. Cuatx. That is correct, sir. 

I believe that the emphasis has been placed on a very insignificant 
point. This gasoline tax is not a very significant point insofar as this 
business is concerned. The real eats which our adversaries have 
attempted to overlook has been the greater advantage which they have 
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enjoyed insofar as labor is concerned, and were it not for the fact that 
they are complaining about us, I would not complain about the ad- 
yantages that they enjoy. reg ene aa 

But their advantage is a most significant one, it is not insignificant 
as is the gasoline tax. And I would like to call the attention of this 
committee to some very pertinent facts. Many of our competitors do 
not pay overtime for charter and sightseeing work. The Fair Labor 
Standards Act is not presently applicable to the local transit industry. 

Pursuant to our collective bargaining agreement, the D.C. Transit 
System, however, does pay overtime after 40 hours per week as the 
act requires, : 

Congress should require our competitors to meet the accepted fair 
labor standards by making the Fair Labor Standards Act applicable 
to the sightseeing industry. The competitors in sightseeing and 
charter work would, so far as overtime rules are concerned, then be 
put on an equal basis. I have no objection to coverage by the act, and 
I support its extension to the sightseeing industry. 

I think a look at the competitors basic wages as compared with the 
wages of the D.C. Transit System will be most enlightening. The 
D.C. Transit System pays a total of $2.8214 for regular wages and 
lecturing of the sightseeing employees. The W.V. & M. Motorcoach 
Co. pays a total of $2.65. The A.B. & W. Transit Co. pays a total of 
$2.56. The Gray line pays $2.27. The W.M. & A. Transit pays $1.87. 
Urban Transit pays $1.74. Gray Lines, the company that really 
sponsored this legislation, has a definite advantage in its lower oper- 
ators’ wages, plus its ability to vary the number of persons with the 
demand for sightseeing. It is not subject to the same rules that we 
are subject to. And if there be a question of fair play, we demand 
the fair play, and they have no cause for complaining. 

For example, the operators’ wages paid by the D.C. Transit for 
sightseeing are 24 percent higher than corresponding wages paid by 
Gray Lines. Now if the operators’ wages paid by Gray Lines repre- 
sents 30 percent of their total revenue—in other words, if they do a 
million dollars worth of business and 30 percent of that is labor, their 
labor bill is $300,000; 24 percent of this sum, of $300,000, represents a 
differential between our cost and their cost. So if you took 24 percent 
of the $300,000, this is the advantage they get. They have an ad- 
vantage of $72,000 over the D.C. Transit System for a comparable 
amount of business; this is a very substantial advantage, and we feel 
that something should be done to correct that. 

While we are focusing on the subject of our competitor, Gray Lines, 
I would like to point out that it is the definite belief of the D.C. Transit 
System that the motivation behind the Gray Lines activities in this 
case is the fact that the D.C. Transit System has resisted their efforts 
to try and compel us to buy them out on the assumption that it would 
be less costly to buy them out than it would be to compete with them. 

This subject was covered in the hearings last year before the Select 
Committee on Small Business. And in the majority committee report 
it was stated : 


The D.C. Transit System charged under oath before the Public Utilities Com- 
mission, exhibit G before our committee, that Gray Lines had been attempting 
to force the sale of its business to D.C. Transit. While Gray Lines has denied 


the charge, it has not accepted the challenge of the D.C. Transit System to do 
80 under oath. 
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Another point of importance that I think should be covered in this 
hearing is the fact that Gray Lines has charged that we cut prices and 
pay excessive commissions. I would like to definitely and unequiv- 
ocably state that we do not cut prices and we do not pay excessive 
commissions. Substantially all the prices of our sightseeing and 
ch arter in this town is the same, no matter who sells them. In fact, 
we are right on top of the list. And I respectfully submit a com. 
ther a schedule of comparative prices of the D.C. Transit Sys- 
tem and the various sightseeing services in town to indic ate that we 
are not engaged in any price-cutting activities which would be un- 
fair to any competitor. 

I offer this as an exhibit, sir. 

Senator Morsr. There will be incorporated in the record at this time 
a table entitled “C omparison of Daily Sightseeing Tours (Individ- 
uals) ,” a table entitled “Comparison of Group Sightseeing Rates, 
Per Capita, Per Bus and Per Hour,” and a table ent itled “C omparison 
of Charter Bus Rates.” 

(The tables referred to follow :) 
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Mr. Cuatx. The D.C. Transit System has been unfairly described 
as an octopus; indicative of whether or not D.C. Transit System is an 
octopus or whether the description better fits its competitor, the Gray 
Line, I refer to page 3 of the report of the Select Committee on Small 
Business, wherein it was stated: 

Gray Line is the largest of the sightseeing and bus chartering services in the 
District of Columbia when measured by volume of business derived from those 
services. No other operator has as farflung associations and affiliations in the 
country. No other has as many hotels in and out of the District signed up by 
exclusive contract. Gray Line, Inc., alone, controls almost 1,200 hotel rooms in 
the District. Its nearest competitor, the D.C. Transit System, controls less than 
1,500. 

I respectfully submit an exhibit indicating hotel room control of 
the various sightseeing services, and the D.C. Transit System in the 
District of Columbia, and ask that it be made a part of the record. 

Senator Morse. That will be incorporated into the record at this 

oint, “Hotel Room Control.” 

(The document referred to follows :) 


Hotel room control 


Number 

Gray Line hotels (exclusive) : of rooms 
SIR ARN Se Re ee el eh 1500 
ERO 2 52 ha li ars ee 300 
Rn ns taceae rons Jute 1950 
Dupont Plaza___....._..__.._.__ I to ixanermrontienmasoin 350 
INAS oa DS 8 ng 8 ee SS nS na eee 97 
Manger-Annapolis______________________ By eA ae re 5 a hs care * 400 
RAIA LO INDN 6 ne recs oe eee 300 
INANE NNN NN ne et haw 200 
Nr a tn oe eh etn A 1 are ey AOE 1410 
a tee ee he ool ede 212 
Peerntontoneihems 32 od se Sah oi on Sed ee 250 
ST RR ne a ee 71, 200 
ee Be tg a i ae Sa * 837 
a Nik Fag a ee ak ig Sa ed gh ae 298 
eaennaON DE 28 Fi As kD nt ted SPST Ot Se ee 400 
IIR Satie 9 eB ed tk ee ae 7450 
IE NN i BE ye as Ae he aed Clg i Pet hk bak oe 1300 
i aN i a Ra a 125 
IN a ee 100 
IE Bar S Nh APN NE a seen 280 
NN Nii Aldea tabs inc dece leecehn deci icenseenteiiconetindiaeahenihniessiatenns astuacisil a 100 
CRO oe te bast GOD oA NG eee 2 aS 300 
= a hee a 200 
a 300 
i a ai pcae tae maar niasie us taleimomceaesodlczaboarncnaonnace 100 
ememmemece iti: 2242-2 tha a ON eh te eg Ae see otis 150 
NNN Sire ot the ae oe ke I Oe ee ee ke ee ee 60 
a a ca a he tan aca ace thei a cael 35 
a 50 
In ae ee cae a ee 50 
MD, 2 F302 209 tPA es hoe hic deere Sap cl 357 
MIRNA ny ca es i ere Ae tel hh at 500 
a i a ee 60 
ar i i a a *400 
Neen nn ee nee ee seri Aberin os semen pce iasetig mateaecmatin be eed 150 
Greyhound Terminal_________-_ Oy oe ete ele (*) 
See a NO FS a a alt hal ec ere 
PE Ta taco Bacecnciceenacacneevewln aera sanweseemsinceeponned cies 10, O71 


1 Contract hotels with contracts running from 1 to 3 years. 
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Hotel room controi—Continued 

















Number 
Gray Line hotels (shared) : of rooms 
I a ches ete cdanenceiec ohm nieniebccisexenicvoue 250 
I eh et * 650 
a 2250 
i caches seciacee i cinsaaimanenim “800 
I A i tas a se 1, 750 
eile Metin ciennceniinlipeicinid ea estcivihnchavemente 11, 821 
D.C. Transit System hotels * 

SESS ae ee ae a a ee 150 
(8 TERE RE IR Sa > Ee ea ea ee ee 273 
at a EE TRE tea SES EE a EES See 216 
I hed ahi eaenedciniend chs Sere achaneopilai eu bbswainiinin-ccsaaininste 154 
iat ahaa cai ahi kT ghereces Scie dsm mses cadainseewk tad lombcsieninictednkionsens 150 
He SB Spe aE ES ES ea a eee ee Py eee nee Se 550 
I a 200 
tite casei nnenwaaecueeebin Sones ee Rwawinniaowane: 1, 693 

D.C. Transit hotels (shared) 
I 2 250 
I se aacimcienceeeucane 750 
a dha Sciacca lish oS cia vicodin cstv ceive omap * 650 
cts ln a 950 
aide ca 2, 643 
eee media 1, 000 
Diamond Sightseeing Tours: Shoreham___-__...-__._....__-.__-__-__ * 800 
rere NOOO 2 i em meinacn 150 


® Shared by Gray Line and D.C. Transit. 
® Shared by Gray Line, White House Sightseeing, and D.C. Transit. 
*Gray Line secures most en ee Sightseeing secures the limousine work. 


5 These hotels voluntarily give D.C. Transit their business. There are no contracts in 
existence. 


Mr. Cwaxx. At this point, I would like to introduce in evidence, 
as an appendix, a book entitled “Gray Line Sightseeing Tariff.” 
And I would like to refer particularly to pages 2 and 3 thereof. On 
page 2 it is stated by the Gray Lines that it is “the world’s largest 
and best sightseeing organization.” And on those two pages it has 
pictures of the officers and board of directors, four officers on page 2 
and nine directors on page 3, of which Henry F. Burroughs, Wash- 
ington, D.C., is one. 

Senator Morse. The booklet entitled “Gray Line Sightseeing Tariff, 
1959,” will be made an appendix to the record. The comments in the 
various pages referred to by the witness will be incorporated in the 
transcript. 

Mr. Cuatk. [I also call attention to page 4 of that appendix, wherein 
there is a picture of Mr, Herbert J. DeGraff, with a description that 
he is original vice president, sales, eastern division of Gray Lines. 

It seems to us—and with your permission I would like the entire 
tariff to be made a part of the record, as an appendix, in addition 
to pages 2, 3, and 4, which I referred to 

Senator Morse. It has already been done. The entire booklet has 
been made an appendix to the record. But your comments on pages 
2, 3, and 4 have been made a part of the transcript. 

Mr. Cuatx. Thank you. 
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Mr. Cuaxx. It seems to us that the national group of the Gray 
Lines organization, tied in with the local Gray Lines Co., it seems 
to us that in this particular situation we have monopolistic charac- 
teristics. 

The next point that I would like to call to this committee’s attention 
is the fact that the proposed bill would definitely contribute toward 
the possibility of increasing fares. The bill isso worded that actually 
it would do this. If, on a Saturday morning, the D.C. Transit 
System were using a hundred buses for charter, it could not use the 
same hundred buses Monday morning to carry regular transit during 
the peak hours. It also means that the hundred drivers who are driv- 
ing a hundred vehicles also on Saturday and charter operations must 


sit idle Monday morning, and they must be paid, and the company 
sustains a loss for their nonuse. 


This would be depriving the transit system of its necessary assets 
to conduct its regular transit business, and it would prevent it from 
absorbing costs which would contribute toward a fare increase. 

I would like to go back to my last point in connection with the right 
to do business at various hotels. And I would like to call the atten- 
tion of this committee to a letter dated July 10, 1957. 

Senator Morse. There will be incorporated in the record at this 
point a letter dated July 10, 1957, addressed to Mr. Richard H. Nash, 
general manager of the Willard Hotel, signed by Mr. Chalk. 

(The letter referred to follows :) 


D.C. TRANSIT SYSTEM, INC. 


Washington, D.C., July 10, 1957. 
Mr. RicHarp H. Nasu, 


General Manager, 
The Willard Hotel, 
Washington, D.C. 


Deak Mr. Nasu: On April 4 the undersigned directed a letter to you requesting 
the privilege of representation in the public area of your hotel for the purpose 
of making available the limousine and sightseeing services of D.C. 
tem pursuant to its franchise granted by Congress. We have thus far been 
unable to attain your concurrence. We also wish to point out that we have thus 
far been unanimously turned down by every large hotel that has responded to 
our request. This strange circumstance, silence on the part of the majority 
and denial or evasion on the part of some of those who responded, leaves us at 
a loss to understand whether or not the large hotels are acting in concert. 

We wish to repeat and reemphasize the fact that we do not seek an exclusive 
license or lease. We wish to make clear that our only purpose and desire is to 
generate business on an equal competitive basis with others, which purpose 
requires access to the visiting public through the various hotels in Washington, 
D.C. 

The D.C. Transit System, Inc., as you know, has the responsibility to provide 
mass transportation throughout the Washington metropolitan area. In con- 
sidering our request we trust you will bear in mind that your cooperation will 
Strengthen the transit system of our Nation’s Capital. 

We know it is your desire to be cooperative and nonrestrictive, and we there- 
fore again urge your cooperation in granting our request for a mutu: illy profit- 
able arrangement. 

With best personal regards from the undersigned, we remain 

Very truly yours, 


Transit Sys- 


O. Roy CHALK, President. 
Mr. Cuatx. Which refers to a letter previously sent on April 4, a 
copy of which will be submitted to you. 
Senator Morse. The Chair rules that the letter of April 4 —— 
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oe Cuaxx. I have it before me, but I will get copies and submit it 
you. 

Senator Morse. The letter of April 4, 1957, addressed to Mr. Nash 
general manager of the Willard Hotel, and signed by Mr. Chalk will 
be made a part of the record at this point. 

_Mr. Cuaxx. This letter of April 4, and the letter of July 10 was 
directed to practically every hotel in this town. I would like to read 
if I may, the letter of April 4, which sets up the situation. We feel 
that it is an unfair one. 


The letter was addressed in each case to the general manager of 
the hotel: 


As you know, the D.C. Transit System was authorized by special act of 
Congress among other things to engage in charter sightseeing and transporta- 
tion services to properly serve the transportation needs of the people of 
Washington and its environs. You are also aware of the fact that not only 
does it have the endorsement of Congress, but it has the proper support of the 
public in overwhelming numbers as well as associations and groups of public- 
spirited citizens. It has only one desire in respect to the transportation prob- 
lems of the city, and that is to serve the people individually and collectively 
to the fullest extent possible. Incident to and in keeping with the objective 
above described, the D.C. Transit System is desirous of offering its charter sight- 
seeing limousine and transportation services to the visiting segments of the 
public who formally pass through the public areas of your hotel. This attitude 
of selling such transportation is not requested on the basis of exclusivity; all 
we can ask is a fair opportunity under license or otherwise to have allocated 
to us equal selling space with other transportation companies, or for similar 
services in your public areas, in order to compete with them on an equal basis. 

Your prompt reply will be gratefully appreciated. 

This letter was followed up by the letter which you have before 
you dated July 10. And to date we are still begging for that per- 
mission, with the exception of a small handful, possibly a half dozen 
hotels who have consented to our engaging in open competition. 

As a concluding point, Mr. Chairman, I would like to point out to 
this committee that it is the D.C. Transit System’s ability to be flexible, 
ability to use its imagination, ability to do some long-range planning 
that will inure to the benefit of the public. And we feel that the 
public is interested in the various innovations which we have put into 
effect which in some cases we have recommended and have not as yet 
been able to put into effect, but which we hope to do. And I would 
like to call the attention of the committee to a list of various accom- 
plishments and innovations which we feel should be encouraged, and 
also to point out the fact that if legislation such as is proposed here 
is permitted to pass or permitted to be considered for serious legisla- 
tive enactment, it will discourage the D.C. Transit System from all of 
the progressive ideas for which it stands. And we stand as a symbol, 
not only for the transit system in the District of Columbia, but 
throughout the United States. 

We call the attention of the committee to the following items: The 
first, we already have ordered and have delivered, or there are 
presently being delivered or being manufactured for delivery 300 
new air-conditioned buses, 100 of which were delivered in 1958, an- 
other hundred which will be delivered within the next 60 or 90 days, 
and a third hundred which are scheduled for delivery about April of 
1960. 
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I submit here as evidence of the manner and the progressiveness of 
our innovations the style and type of new bus which we are very proud 
to present to the people of the District of Columbia. 

enator Morsr. The brochure entitled “A Whole New Line of GM 
City Coaches” will be received in the record as an appendix. 

(The brochure referred to will be found in the appendix to the 
record. ) 

Mr. Cuatxk. The first of this new line of air-conditioned coaches, in- 
cidentally, that you have before you will be delivered, we understand 
from the General Motors people, some time during the month of 
August, and then the balance shortly thereafter. And there are, of 
course, a hundred new buses on the streets which were delivered this 
last year. So we are keeping faith with the Congress, and we are 
asking further encouragement in order that we may be able to do these 
very progressive things. 

We have repainted and refurnished existing equipment to the extent 
of more than 500 vehicles that are completely modernized and on the 
streets today which we are told are the most beautiful of any transit 
system in the United States from an aesthetic point of view. 

We have dieselized large numbers of buses. 

We have submitted new traffic programs, some of which have been 
adapted, others of which we are pressing for. 

We have refurnished the interiors of existing charter buses, and 
purchased many new vehicles of all natures and descriptions other 
than regular transit buses. 

We have rehabilitated and modernized working conditions for em- 
ployees, and are presently engaged in a very extensive program of 
modernizing the conditions under which our men work. 

We are very proud that we are able to do this as a healthy organiza- 
tion that is earning its own way without in any fashion being sub- 
sidized, and doing it for the best interest of the public. 

We have introduced such innovations as shoppers express. We have 
planned, and we do hope to install hundreds of shelters throughout the 
city if permitted by the authority to install them at our own cost and 
expense. 

We have applied for extensions of routes and have obtained them. 

Instead of contracting, we are trying to expand and render a better 
service in this fashion. 

And we are presently submitting for the consideration of Congress 
and the authorities in the District of Columbia an areawide system 
that we believe will solve the overall problems of transit in the District 
of Columbia, and may well point the way for a national solution under 
our system. 

Senator Morsr. There may be received as an exhibit for incorpora- 
tion into the record the booklet “Monorail System for Washington, 
D.C. Area Proposed by D.C. Transit System, Inc.” 

(The booklet referred to follows :) 


AN AREAWIDE SYSTEM OF MONORAIL RAPID TRANSIT FOR WASHINGTON, D.C., AND 
ENVIRONS AS PROPOSED BY D.C. TRANSIT SysTEM, INC. 


The D.C. Transit System, Inc., herewith respectfully proposes an areawide 
116.17 mile monorail rapid transit system as a solution to the mass transit tangle 
of our rapidly growing Nation’s Capital. The burgeoning population incre- 
ment, the alarming increase in the number of automobiles per square foot of 
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road, and the competition between public mass transit and private transporta- 
tion for the use of that road, make it imperative that a new approach and a 
new dimension be brought into being as a solution to the blight of deteriorating 
and immobilized traffic. 

It is the belief of the D.C. Transit System that the new approach and the new 
dimension lie in the principle of monorail which can provide rapid and flexible 
movement en masse of people from the suburbs to the downtown employment 
and shopping areas. It is the further belief of D.C. Transit that a monorai] 
rapid transit system shall not be the sole mass transit system, but is an essen- 
tial phase of an overall combination of high speed monorail covering the long 
express runs and fast modern buses over the freeways and the city streets, coy- 
ering the medium runs and the local service. An integrated and coordinated 
system of monorail and bus offers hope and encouragement for the growth of 
our population and expansion of our resources and a dynamic revitalization of 
our downtown areas. 

Briefly, monorail operates at air level, approximately 20 feet above the ground 
at average speeds in excess of a mile a minute along accident free routes, and 
it is believed can handle on a single route as much traffic as a 24-lane super- 
highway. It relies on its second dimension to avoid ground traffic and the 
snarls of intersections. 

Although monorail in recent years has been discussed in theoretical fashion, 
new engineering developments have changed theory to practice and fact. Mono- 
rail is no longer a matter of daydreaming and wishful thinking when several 
leading and responsible mananufacturers of mass transit equipment, such as the 
St. Louis Car Co. and aircraft equipment, such as Lockheed Aircraft Corp., now 
are prepared on a firm basis to build and install these systems with no delays 
beyond the months of leadtime necessary for the commencement of manufacture, 

It is the firm conviction of the D.C. Transit System that these beautiful, si- 
lent operating vehicles suspended on graceful pylons, for the most part over 
existing arterial highways and freeways, would occupy a minimum of surface 
right-of-way and would provide no inflexible barrier to surface vehicles operat- 
ing in either parallel or cross traffic patterns. 

In order that the expense of initial construction can remain at a minimum, 
maximum application of monorail in suspended form above the surface is pro- 
posed, using construction of the character suggested by the accompanying draw- 
ings; however, in the downtown areas, suspension of the monorail in an open- 
cut below the surface of the roadway is proposed, coupled with a limited amount 
of closed subsurface operations. Of a total of 116.17 system monorail miles, it 
is recommended that 111.44 be installed above the ground and 4.73 miles of 
such system be installed on a combination open-cut and closed subsurface basis. 
Submerging the monorail in the more central sections of the downtown area will 
allow complete freedom of cross traffic and a complete elimination of interfer- 
ence of surface vehicles. The accompanying map attached hereto, indicates 
those areas in red where the monorail is submerged below the street level, all 
other areas of the monorail system operating at upper level. Also attached 
hereto are drawings indicating single track and double track installations on 
above grade level and below grade level. It is contemplated that monorail trains 
shall be operated either singly or in car groups ranging up to four cars, carrying 
from 50 to 200 persons seated with an equal amount of room for standees. 

It will be seen from the accompanying map that two main lines are proposed 
One, the Viers Mill, 7th Street line provides branches to Andrews Field, Jones 
Point, CIA and Chantilly; the second, a U-shaped plan operating from Rock- 
ville and intersecting the other line at a center point (to be determined) in the 
downtown area, then proceeding via Beltsville to Friendship International Air- 
port. These routes are described in detail on annexed schedules together with 
a schedule of breakdown mileages between points. 

Special note should be taken of the fact that the overall monorail system 
includes direct service to, from and between the three major airports—National, 
Chantilly, and Friendship—servicing the Washington-Baltimore area. In ad- 
dition to the servicing of the airports, it should be noted that major military and 
Federal installations, including the Pentagon, CIA, Andrews Air Force Base, 
Fort Meade, etc., will also be served. 

Regarding the construction and interior of the monorail cars, a profile draw- 
ing of one offered by the St. Louis Car Co. is attached as an exhibit and indicates 
the attractive streamlining and the aerodynamic styling which assures a vibra- 
tion free ride comparable only to the swift, quiet movement of modern jet 
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aircraft. Fluorescent lights, pastel colored plastic paneling, aluminum trim, 
comfortable reclining seats, power heating and complete air conditioning will 
provide passengers with comfort obtainable in no other form of transportation 
yet devised. Super smooth control will enable maximum acceleration, high 
speed and controlled deceleration consistent with complete passenger comfort. 
The cars will incorporate the most advanced developments in safety devices, 
and in all respects will represent the ultimate solution to the problems of mass 
transportation. There is no question that from the passenger appeal point of 
view, monorail will draw heavily against all forms of automotive transport 
and, it is believed, should easily reduce the flow of vehicular traffic on the streets 
by at least 50 percent with resultant benefits even to that segment of our 
population which still insists on their individual right to operate private auto- 
mobiles in congested areas. 

Engineering advances in this field are taking place so rapidly that the final 
form of the equipment and its suspension is subject to a certain amount of 
change and improvement; however, it is believed that the concept of high speed 
monorail is now ready for application and in combination with modern buses, 
offers a means of providing rapid transit facilities of grace and beauty in the 
Nation’s Capital at a cost of approximately 50 percent below that of a previous 
conception of combined rapid transit and subway system. 


DESCRIPTION OF ROUTES 
VIERS MILL.—SEVENTH STREET ROUTE, WITH BRANCHES 


Commencing at a loop that circles West Rockville and following Montgomery 
Avenue to Viers Mill Road, thence over Viers Mill Road to the Georgia Avenue 
intersection, thence along Georgia Avenue past the District of Columbia-Mary- 
land line and continuing with Georgia Avenue-Seventh Street to Florida Ave- 
nue where the open cut begins. Staying in open cut operation to Virginia 


Avenue SW. At this point, the system again becomes above ground and is now 
at the location of junction A. 


From here, the monorail follows the railroad 
right-of-way to the east and to the west as follows: 


West.—From junction A, with the railroad right-of-way to and across the 
Potomac and on the Virginia side following the railroad spur to the eastern side of 
the Pentagon, thence veering southward to a passenger station serving the build- 
ing and becoming junction B. From junction B south and west as follows: South 
to Hunting Towers by heading southeast, passing Washington National Airport, 
swinging southwest to Commonwealth Avenue, thence to the Southern Railroad 
south of Duke Street, following said Railroad to Alfred Street. South on Alfred 
to Royal Street, terminating in the vicinity of the Signal Corps Military Reserva- 
tion. From junction B west as follows: Crossing the highway loop systems to 
and following Washington Boulevard, Arlington Boulevard, West to Seven 
Corners and thence northwestward along East Broad Street and Great Falls 
Road to junction C located near Pimmit Run. From junction C north and west 
over open country to CIA and Chantilly, using the proposed highways where 
adaptable. 

From junction A east as follows to Andrews Air Force Base via Virginia 
Avenue and the railroad right-of-way to 11th Street SE., thence turning south 
along 11th Street to a point across the Anacostia River on the west side of the 
Naval Receiving Station entrance road. Veering SE. with Good Hope Road, 


Alabama Avenue, and following Suitland Road to a termination point at Andrews 
Air Force Base. 


Principal areas served 


Viers Mill—Seventh Street route to junction A 


1. Rockville 10. Howard University 

2. Twin Brook 11. Griffith Stadium 

3. Viers Mill 12. Civil Service Commission 
4, Wheaton 13. Hecht’s 

5. Montgomery Hills 14. Lansburgh’s 

6. Silver Spring 15. Kann’s 

7. Georgia and Alaska 16. Archives 

8. Walter Reed Hospital 17. National Gallery of Art 
9. Brightwood 


18. General Services Administration 
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Junction A to Andrews Field 


1. Department of Health and Welfare 7. Suitland 
2. Naval Weapons Development Center 8. U.S.Census Bureau 
3. Anacostia Receiving Station 9. U.S. Navy Photographic Center 
4. Anacostia 10. Morningside 
5. Hillcrest 11. Andrews Air Force Base 
6. Fairfax Village 
Junction A to junction B 
1. Bureau of Engraving 3. Pentagon 
2. Department of Agriculture 


Junction B to Jones Point 


1. National Airport 3. Hunting Towers 
2. Alexandria 

Junction B to junction C and beyond 
1. Navy Annex 5. Falls Church 
2. Fort Myer 6. CIA 
3. Arlington Hall 7. Chantilly 
4. Seven Corners 


ROCKVILLE-FRIENDSHIP INTERNATIONAL AIRPORT ROUTE 


Commencing at a loop that circles West Rockville and following Montgomery 
Avenue to and along Rockville Pike-Wisconsin Avenue to the northwest corner 
of the Chevy Chase Country Club. Veering southeast across the club grounds and 
along Magnolia Parkway to Chevy Chase Circle; across the Circle and following 
Connecticut Avenue to Florida Avenue where the open cut begins. Still following 
Connecticut Avenue in open cut to Farragut Square, thence east on I Street (and 
crossing under the Seventh Street open cut) to the intersection of First Street 
NE., thence becoming above ground again and following the railroad right-of-way 
northeasterly to New York Avenue, thence and still with the railroad right-of-way 
and parallel to New York Avenue past the Washington-Baltimore Parkway, 
thence with the D.C. Transit right-of-way beyond Branchville and via Rhode 
Island Avenue to Beltsville, then paralleling U.S. Route 1 to Laurel, Md., turning 
east paralleling Maryland Route 602 to Fort George G. Mead, turning northeast 
cross-country to Friendship International Airport. 


Principal areas served 


1. Rockville 20. Connecticut Avenue 
2. Hungerford Town 21. Veterans’ Administration Building 
3. Congressional Shopping Center 22. Eye Street business area 
4. Congressional Airport 23. Government Printing Office 
5. Georgetown Prep School 24. New York Avenue commercial area 
6. National Institutes of Health 25. Woodridge 
7. Naval Medical Center 26. Cottage City 
8. Bethesda 27. Hyattsville 
9. Chevy Chase 28. Riverdale 
10. Chevy Chase Village 29. College Park 
11. Chevy Chase Circle 30. Branchville 
12. Bureau of Standards 31. Hollywood 
13. Cleveland Park 32. Beltsville 
14. National Zoological Park 33. Laurel 
15. Sheraton Park Hotel 34. Laurel Race Tracks 
16. Shoreham Hotel 35. National Security Agency 
17. Taft Bridge 36. Fort George G. Meade 
18. Universal Building 37. Friendship International Airport 


19. DuPont Circle 


T 
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Estimated costs, monorail installation 


VIERS MILL—-7TH ST. ROUTE (WITH BRANCHES TO VIRGINIA) 
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Mr. Cuaxx. Mr. Chairman, I would like to call attention to the 
fact that in presenting this plan and program contained in this book- 
let, this is the first time that such a plan of motor rail operating such 
a plan of a motor rail system has been introduced for the solution of 
any city problems in the United States, and I am presenting it before 
Congress, where we feel it should get a most sympathetic ear. 

Not only do we feel that this covers an economical solution to the 
problems of transit in the District of Columbia. We feel that it 
should supersede any plan that is presently being discussed—the 
plan which has been known as the mass transit survey by authority 
of Congress. We feel, with due respect to the manner in which this 
program has been prepared, that it still is not modern and up to date 
insofar as reports of its contents have been publicly revealed. 

We feel that the people of the District of Columbia by their transit 
system are entitled to the very best and the most modern type of trans- 
portation, and this, we feel, is the rapid transit plan that the D.C. 
Transit System submits in this program that has been offered in 
evidence as indicative of the type of progressive thinking of our 
company. 

With your permission, sir, I would like to read into the record 
a few of the pages which briefly describe the system which the D.C. 
Transit System proposes : 

The D.C. Transit System, Inc., herewith respectfully proposes an 
areawide 116.17-mile monorail rapid transit system as a solution to 
the mass transit tangle of our rapidly growing Nation’s Capital. 
The burgeoning population increment, the alarming increase in the 
number of automobiles per square foot of road, and the competition 
between public mass transit and private transportation for the use 
of that road, make it imperative that a new approach and a new 
dimension be brought into being as a solution to the blight of dete- 
riorating and immobilized traffic. 

It is the belief of the D.C. Transit System that the new approach 
and the new dimension lie in the principle of monorail which can 
provide rapid and flexible movement en masse of people from the 
suburbs to the downtown employment and shopping areas. It is the 
further belief of D.C. Transit that a monorail rapid transit system 
shall not be the sole mass transit system, but is an essential phase of 
an overall combination of high-speed monorail covering the long 
express runs and fast modern buses over the freeways and the city 
streets, covering the medium runs and the local service. An inte- 
grated and coordinated system of monorail and bus offers hope and 
encouragement for the growth of our population and expansion of our 
resources and a dynamic revitalization of our downtown areas. 

Briefly, monorail operates at air level, approximately 20 feet above 
the ground at average speeds in excess of a mile a minute along 
accident-free routes, and it is believed can handle on a single route 
as much traffic as a 24-lane superhighway. It relies on its second 
dimension to avoid ground traffic and the snarls of intersections. | 

Although monorail in recent years been discussed in theoretical 
fashion, new engineering developments have changed theory to prac- 
tice and fact. Monorail is no longer a matter of daydreaming and 
wishful thinking when several leading and responsible manufacturers 
of mass transit equipment, such as the St. Louis Car Co., and aircraft 
equipment, such as Lockheed Aircraft Corp., now are prepared on & 
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firm basis to build and install these systems with no delays beyond 
the months of leadtime necessary for the commencement of manu- 
facture. 

It is the firm conviction of the D.C. Transit System that these 
beautiful, silent operating vehicles suspended on graceful pylons, for 
the most part over existing arterial highways and freeways, would 
occupy a minimum of surface right- of-w ay and would provide no 
inflexible barrier to surface vehicles operating in either parallel or 
cross traffic patterns. 

In order that the expense of initial construction can remain at a 
minimum, maximum application of monorail in suspended form above 
the surface is proposed, using construction of the character suggested 
by the accompanying drawings; however, in the downtown areas, 
suspension of the monorail in an open cut below the surface of the 
roadway is proposed, coupled with a limited amount of closed sub- 
surface operations. Of a total of 116.17 system monorail miles , it is 
recommended that 111.44 be installed above the ground and 4.73 miles 
of such system be installed on a combination open-cut and closed sub- 
surface basis. Submerging the monorail in the more central sections 
of the downtown area will allow complete freedom of cross traffic and 
a complete elimination of interference of surface vehicles. The ac- 
companying map attached hereto, indicates those areas in red where 
the monorail is submerged below the street level, all other areas of the 
monorail system operating at upper level. Also attached hereto are 
drawings indicating single track and double track installations on 
above orade level and below grade level. It is contemplated that 
monorail trains shall be oper rated either singly or in car groups rang- 
ing up to 4 cars, carrying from 50 to 200 persons seated with an equal 
amount of room for standees. 

It will be seen from the accompanying map that two main lines are 
proposed. One, the Viers Mill, 7th Street line provides branches to 
Andrews Field, Jones Point, CIA, and Chantilly: the second, a U- 
shaped plan operating from Rockville and intersecting the other line 
at a center point (to be determined) in the downtown area, then 
proceeding via Beltsville to Friendship International Airport. These 
routes are described in detail on annexed schedules together with a 
schedule of breakdown mileages between points. 

Special note should be taken of the fact that the overall monorail 
system includes direct service to, from and between the three major 
airports—Nation: al, Chantilly, and Friendship—servicing the Wash- 
ington-Baltimore area. In addition to the servicing of the airports, 
it should be noted that > amg military and Federal installations, in- 
cluding the Pentagon, CLA, Andrews Air Force Base, Fort Meade, 
etc., will also be served. 

Regarding the construction and interior of the monorail cars, a 
pr ofile drawing of one offered by the St. Louis Car Co. is attached as 
an exhibit and indicates the attractive streamlining and the aerody- 
namic styling which assures a vibration-free ride comparable only to 
the swift, quiet, movement of modern jet aircraft. Fluorescent lights, 
pastel colored plastic paneling, aluminum trim, comfortable reclining 

seats, power heating, and complete air conditioning will provide pas- 
sengers with comfort obtainable in no other form of transportation 
yet devised. Supersmooth control will enable maximum acceleration, 
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high speed and controlled deceleration consistent with complete pas- 
senger comfort. The cars will incorporate the most advanced develop- 
ments in safety devices, and in all respects will represent the ultimate 
solution to the problems of mass transportation, There is no question 
that from the passenger appeal point of view, monorail will draw 
heavily against all forms of automotive transport and, it is believed, 
should easily reduce the flow of vehicular traffic on the streets by at 
least 50 percent with resultant benefits even to that segment of our 
population which still insists on ot individual right to operate 
private automobiles in congested are 

Engineering advances in this field ; are taking pl: ice so rapidly that 
the final form of the equipment and its suspension is subject to a 
certain amount of change and improvement; however, it is believed 
that the concept of high-speed monorail is now ready for application 
and in combination with modern buses, offers a means of providing 

‘apid transit facilities of grace and beauty in the Nation’s Capital at 
a cost of approximately 50 percent below that of a previous concep- 
tion of combined rapid transit and subway system. 

And this, sir, we respectfully submit as the type of progressive 
thinking that the D.C. Transit System should be encouraged to go 
forward with, as against the type of retrogression that would be 
symbolized by this bill. 

Senator Morsz. Thank you very much, Mr. Chalk. 

Before I adjourn the hearings, I would like to suggest that you, 
Mr. Chalk, submit through your counsel or yourself a memor% andum 
that will bear on certain allegations which were made when you were 
not here today, but which you will see’in the record when you read it. 

One of these involves the claim that through your proposed limou- 
sine service, proposed contracting business, propose «d helicopter ser- 
vice, possible motor cart business, possible freight service, moving 
service, package delivery service, that you are seeking an expansion 
of transit activities beyond the purview of the reason: a implications 
of the franchise. 

Now, if you can prepare a statement on those allegations, you are 
requested when you file your rebuttal material to just give some atten- 
tion to that allegation particularly, that you seek to go far beyond 
what it is claimed was the congressional intention under the franchise 
granted: and you may do that by memorandum. 

The chairman now wants to say that earlier in the day he an- 
nounced the procedure that would be followed in making this record. 
We feel we have generously provided adequate time for the filing of 
rebuttal material. I followed that course of action because I know 
from my experience that a committee does not have time for every 
person that wants to come before us and answer criticisms or allega- 
tions that were made; such procedure of rehearing witnesses would 
stretch the hearings, would tend to prolong them to undue length. 

One of the witnesses that. we have had on the stand asked that an 
exception be made in his rebuttal time, and I announced that I would 
not grant such a request, not because of any attitude on my part con- 
cerning the problems involved, but because, I submit, the procedure 
I have outlined gives everybody an equal opportunity to get. their re- 
buttals into the official record, and that is what counts for the con- 
sideration of the committee. 
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And now, as I adjourn these public hearings on this bill, subject to 
the ruling as to the submission of supplement ary statements, I want 
to thank all of you for cooperating with the Chair in these extended 
hearings. 

Because there are so many matters still pending before my subcom- 
mittee which I want to dispose of at a reasonably early date, there- 
fore, I am going to have to conduct my hearings in this fashion 
that I have announced. 

I might say to interested parties that have been before my subcom- 
mittee, we have pending not only the Broyhill bill but we have before 
my subcommittee the hearings on the medical and hospital costs in the 
District of Columbia, and we have pending before my committee four 
or five other highly important items that I intend to dispose of as 

rapidly as I can—including, interestingly enough, school fare legisla- 
tion, Mr. Chalk [laughter], and I am going to ¢ omplete those hearings 
in time, as far as I am concerned, for legislative action before adjourn- 
ment, and I have been working pretty hard on this subcommittee here- 
tofore to do that—and, fin: uly, at meetings before my subcommittee in 
the weeks ahead, you will have to bring your own suppers [laughter]. 

At this point in the record will be inserted letters received by the 
committee concerning S. 304, both favorable and unfavorable to that 
act. 

(Letters referred to follow :) 

UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
April 20, 1959 
Hon. ALAN BIBLE, 
Chairman, District of Columbia Committee, 
U.S. Senate, Washington, D.C. 

DraR ALAN: I am enclosing a letter which I have received from A. E. Lewis, 
president of the United Transit Co. in Providence, R.1., relative to the operations 
of the D.C. Transit System, Inc., of Washington, D.C, 

I know that the contents of Mr. Lewis’ letter will be of interest to you and the 
members of your committee at the appropriate time. 

I have acknowledged Mr. Lewis’ letter. 

With warmest personal regards, I am, 

Sincerely yours, 
JOHN O. Pastore, U.S. Senator. 


UNITED TRANSIT Co., 
Providence, R.I., April 9, 1959. 
Hon. Joun O. PASTORE, 
Senate Office Building, 
Washington, D.C. 

My Drar SENATOR PASTORE: A bill has been introduced in the House of Repre- 
sentative by Congressman Patman, H.R. 2316. This bill is related to the opera- 
tions of the D.C. Transit System, Inc., of Washington, D.C. 

This bill, in my opinion, is such that it imposes inequitable and unfair limita- 
tions in carrying on transit operations. It is harmful in that it is the intent that 
the D.C. Transit System shall not engage in any form of charter or sightseeing 
business, nor shall it likewise engage in any other form of Supplementary in- 
come producing operations, most of which, since the inception of transit, have 
been an integral part of the transit industry. Supplementary transit operations 
are, of course, engaged in by practically every transit company in the United 
States. Obviously, because they are supplementary, they are entered into only 
if they are profitable. For this reason they have the effect of permitting lower 
fares on many transit systems than would otherwise prevail, and also they 
have permitted transit companies to maintain transit service that would 
otherwise have to be curtailed. It is beyond my conception that transit com- 
panies should not be permitted to engage in charter and sightseeing bus opera- 
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tions, car card advertising, maintenance work for outside companies because of 
the skill and experience of its own maintenance people, and to recognize thereby 
the critical need to avoid layoffs of our maintenance employees, all of whom 
have long years of service. Why the D.C. Transit System should be singled out is 
also beyond my comprehension, and if it could happen there, it could happen 
here. 

If this bill should be passed by the Congress, it may act as a precedent for 
similar State laws, and it seems to me that it is an unwholesome bill all the way 
through. As I see it, it would contribute nothing to the solution of the grave 
transit problem that now confronts transit companies through the country 
operating as private enterprise; quite the contrary it would remove from transit’s 
operations revenue that is necessary if reasonable fares are to be maintained and 
reasonable service rendered. Some companies that I know of which maintain 
vital local transit service produce most of their net income from operations not 
at all related to the day-to-day operation of their transit lines. Their net income 
comes principally from their hard work in producing chartered bus business and 
other forms of profitable use of their plant and equipment, all in the public 
interest. 

Beyond that, particularly in the realm of chartered bus and sightseeing opera- 
tions, it is a type of service that fulfills a public need, from which the public 
receives an opportunity for a fuller life. This is particularly true in cities such 
as our Nation’s Capital, which attract thousands of vistors, who seek the op- 
portunity to become more fully acquainted with our Nation’s history, its institu- 
tions, monuments, and its shrines. Here in Providence, among other chartered 
bus work we do, is to furnish buses at jury trials, to take schoolchildren on edu- 
cational tours, Boy Scouts to camp, and a host of the chartered bus activities of 
prime importance to the community. To say that transit companies are not 
rightful participants in this type of supplementary operations is strongly to dis- 
criminate against them. 

I know, as chairman of the Appropriations Subcommittee on the District of 
Columbia, you have a direct interest in the successful operations of the D.C. 
Transit System. I am sure, too, that from all the publicity that is being given to 
the transit situation here in Providence you are-concerned as to the future of 
our transportation system in the public interest. I think we understand the 
reason why this bill was introduced. However, relief throughout the country 
has been based on the individual problems of the particular transit company in 
relation to the overall transit needs of the community itself. Truthfully, I can 
see no reason why the granting of this relief is any valid reason for denying to 
any individual transit companies, rights which are available to all transit com- 
panies throughout the country and which in the long run are a benefit to the com- 
munity served. I commend to your attention the weekly issues of Passenger 
Transport—the newspaper of the industry—to illustrate this point. I am attach- 
ing for your perusal the last two issues, particularly page 4, issue of March 27, 
and page 8, issue of April 3, entitled “Transit Tax Relief Scoreboard.” 

Therefore, I wish to register with you my opposition to this particular bill be- 
cause of its destructive provisions as affecting transit, and I hope that you will 
agree with me. 

Sincerely yours, 
A. E. Lewis, President. 


U.S. SENATE, 
May 26, 1959. 
Hon. ALAN BIBLE, 
Chairman, Senate District of Columbia Committee, 
Washington, D.C. 


Dear SENATOR: With further reference to our correspondence concerning 8. 
304, relative to the D.C. Transit System, I am attaching a letter I have just 
received from Mr. Ed Jacobs, president, Shreveport Transit Co., Inc., Post Office 
Box 1248, Shreveport, La. 

I would appreciate it if you would incorporate Mr. Jacob’s letter in the file 
of the hearings on this legislation, so that his views might be given full considera- 
tion. 

With kindest regards and best wishes, I am, 

Sincerely yours, 
ALLEN J. ELLENDER, 
U.S. Senate. 
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SHREVEPORT TRANSIT Co., ING., 
Shreveport, La., May 22, 1959. 
Hon. ALLEN J. ELLENDER, 
U.S. Senator, Louisiana, 
Washington, D.C. 


DEAR SENATOR ELLENDER: I appreciate your telegram calling my attention to 
the hearing that will be held before the District of Columbia Committee at 
10 a.m., Thursday, May 27, on Senate bill No. 304, which is a companion bill to 
H.R. 2316. 

As indicated in my letter of April 7, this legislation was called to my atten- 
tion by Mr. O. Roy Chalk, president of the D.C. Transit System, Inc., and I 
naturally was glad to respond and do what I could to be helpful to them, in 
the knowledge that this bill would only affect transit operations in the District 
of Columbia, and in that way would not affect ours or other properties in the 
United States. But legislation of this nature, which disallows a company to 
continue enjoying a line of business, certainly sets a dangerous precedent, and 
if followed could adversely affect city transit operations, and in instances, other 
organizations who have from time to time called upon them for charter service. 
There is a very limited amount of charter service in a city the size of Shreve- 
port; however, this is a growing portion of our income, and in many instances 
we are able to furnish charter service, particularly during the offpeak periods 
of the day, on a very favorable basis, to different organizations in our com- 
munity. 

City transit properties throughout the United States, as is generally known, 
are having a most difficult time in making their properties economically sound, 
on account of the continuous loss of patronage to the ever-increasing use of 
automobiles, and they are certainly badly in need of every source of revenue 
that they now enjoy, to remain financially sound, and be able to care for the 
transportation needs of the communities that they serve. 

We certainly feel that this proposed S. 304 is impractical and ill-advised 
legislation, and your interest and help in this matter will be greatly appreciated 
by us. 

Sincerely yours, 


Ep Jacogs, President. 


GRAYLINE OF THE OLYMPICS, 


Port Angeles, Wash., April 16, 1959. 
Senator Henry M. JACKSON, 


Senate Office Building, 
Washington, D.C. 


DEAR SENATOR JACKSON: Our companies are members of the Gray Line Sight- 
Seeing Co., Associated, a trade association with 53 independent, locally owned 
charter and sightseeing firms operating in 59 cities of the United States. 

It has been brought to our attention that the legislative history of Public Law 
757, section 6, which authorizes D.C. Transit to engage in charter and sightsee- 
ing services, is very unusual. An exchange of correspondence, dated February 
25, 1959, between Senator Dirksen and the office of the Senate Legislative 
Counsel explains the history of section 6. The letters clearly show that “taxi- 
cabs and sightseeing buses” were specifically excluded from the “transportation 
system” in the original bill, S. 3073, title 1, section 102(c), as amended and 
passed in the Senate on May 9, 1956, and as amended and passed in the House on 
May 17, 1956. The Senate disagreed with certain House amendments to other 
sections of the bill, and asked for a conference. The House insisted on its 
amendments, and agreed to a conference. The section which excluded “taxicabs 
and sightseeing buses” from the “transportation system” was deleted in that con- 
ference, and a new provision, now section 6, was inserted, granting charter and 
sightseeing rights to D.C. Transit. Hence, there were no hearings on section 6 
of Public Law 757. It is our understanding that insertion of new provisions in 
conference is against the rules of the Senate and House. 

Furthermore, hearings on remedial legislation have not been scheduled by the 
Senate District Committee or the House Interstate and Foreign Commerce 
Committee. 

This disregard of the welfare of a segment of the Nation’s business community 
is a cruel discrimination which has no place in our country. We are confident 
that, if there is any one subject on which the whole Nation will feel one senti- 
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ment, it will be on this outrage, and the popular indignation will vote its 
vengeance. 

In our view, this is a matter of national concern. Has it become the policy 
of the Federal Government to encourage and foster the elimination of competi- 
tive businesses? Is this to be adopted as a national principle? 

If any Member of Congress truly believes that the best interests of the Nation 
are served by granting privileges which can be used to squeeze out small busi- 
nesses, it is his duty to put his case ingenuously to the Nation, and to be willing 
to stake his political future on the issue. 

Judging from the record of the House Small Business Committee hearings and 
copies of press clippings we have received, the D.C. Transit System, Inc. and i 
advocates have used every known device to obscure the real issue in this case 
The true issue is whether the D.C. Transit System, which was granted 
priviliged position by the Federal Government, should be permitted to hur! itself 
into competitive fields. 

Any conscionable, experienced businessman would admit that the corporation’s 
ability to use its mass transit revenue and resources to finance its invasions of 
competitive industries, combined with its intermingling of facilities—equipment, 
manpower, garage, and maintenance—produce an insuperable advantage in com- 
petition with small businesses. 

It is indeed difficult to follow the reasoning of the Members of Congress, who 
advance the cause of the D.C. Transit System. We understand that the D.C. 
Transit System is exempt from certain District of Columbia taxes, which Capital 
Transit Co., the predecessor company, paid, in the amount of about $1 million 
annually. Why is it in the interest of the people of this country to give a 
corporation a large amount of money, in the form of tax exemption, which it 
can use to compete with other companies, whose business is correspondingly 
reduced? How do our people gain from a policy which produces no tax from 
the D.C. Transit System and less tax from its competitors? And, of course, 
since the Federal Government contributes millions of dollars annually to the 
budget of the District of Columbia, all the Nation’s taxpayers carry the burde1 
of the D.C. Transit System’s tax exemption. 

Now, more bills, S. 801, S. 803, H.R. 3663, and H.R. 3664, have been introduced 
in the Congress to subsidize D.C. Transit for carrying schoolchildren, despite the 
fact that a fare increase was granted to the corporation for this purpose effec- 
tive September 1, 1958. These bills, if enacted, would be an added blow to D.C. 
Transit’s competitors. They would provide the corporation with an additional 
$500,000 annually, which could be used for the purpose of eliminating taxpay- 
ing enterprises. 

We are at a loss to understand the necessities upon which these bills are 
founded. Is it because D.C. Transit’s owner is not receiving a high enough 
return upon his investment? What are the hardships to the corporation that 
need to be alleviated? What benefits to the public will result from the adoption 
of these measures? 

This situation calls loudly for the instantaneous interposition of a vigorous 
arm—to restore some measure of equality to the hapless businessmen who are 
affected, or will be affected in the future, by D.C. Transit’s competition. By 
your duties as a Member of Congress, you can maintain, with firmness, the best 
interests of the Nation. You can protect numerous small businessmen in their 
battle for survival with a privileged, tax-exempt corporation which is over- 
whelmingly superior in resources. 

The July 19, 1958, transcript, of the Senate District Committee hearings on 
school fare subsidy quotes the president of D.C. Transit as saying, “The whole 
committee did very well by me” (p. 17). Would it not be in the public interest 
now for the members of the committee to ask him to return the favors by volun- 
tarily withdrawing from competition with taxpaying enterprises? This would 
save time and effort for the Members of Congress and expense to the Public 
Treasury. The endless subsidies to the D.C. Transit System are needless im- 
positions upon the Nation’s taxpayers. 

Congressmen Wright Patman, Harold R. Collier, Walter E. Rogers, and Sen- 
ators Dirksen, Douglas, Yarborough, O’Mahoney, Langer, Thurmond, and Ke- 
fauver have introduced identical bills to confine D.C. Transit to mass transpor- 
tation. The bills are H.R. 2316, H.R. 4163, H.R. 4815, and S. 304, respectively. 
They have been referred to the House Interstate and Foreign Commerce Com- 
mittee and the Senate District Committee. May we count on your support of 
this legislation? 


Ss 
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What is your view as to whether a proiit corporation with tax exemption 
and a monopoly, should be allowed to invade competitive industries ? 
Sincerely, 


LARRY WINTERS, 
Manager, Gray Line of the Olympics, Port Angeles, Wash. 
GENE E. HOLMEs, 


President, Gray Line Sightseeing Co., Seattle, Wash. 
CHARLES B. WEstT, 
Secretary, Alaska Hyway Tours, Ine., Seattle, Wash. 
Viee President Spokane G 


Mrs. GLADys M. LAWRENCE, 
Valley Lines, Spokane 


ar Or? / 


ay Line Sights ng Co., Ope f sy COhkanogan 


, Wash. 


JOINT COMMITTEE ON ATOM En 


Hon. ALAN BIBLE, 
Chairman, Committee on the District of Columbia, 
U.S. Senate, Washington, D.C. 

Dear ALAN: I have your letter of May 19, advising me that heari 
held by the Subcommittee on Public Health, Edu: 
of the Senate District Committee on S. 


» 


ation, Welfare, and Safety 

304, a bill to insure effective regulation 
of D.C. Transit System, Inc., and fair and equal competition between D.C. Tran- 
sit System, Inec., and its competitors. I understand that the hearings have 
now been scheduled for June 8. I appreciate your invitation to express my 
views on this matter, and I would like to request that this letter be made a part 
of the record. 

This bill has been brought to my attention by constituents who are engaged in 
sightseeing, limousine and taxi service, and other related fields. It was pointed 
out that such a condition in Washington, D.C., which prompted the introduction 
of this corrective legislation could happen elsewhere. Operators of independent 
businesses in New Mexico are disturbed over this possibility, and since the 
Federal Government is charged with the responsibility for District affairs, I 
feel obliged to express my support for the principle embodied in S. 304. 

I believe it is quite unfair for a public utility to use its assets and special 
benefits derived from its status as a utility to compete with private business. 
To allow such competition by any utility which is able to successfully accumu- 
late large resources due to its privileged position, would be a departure from 
sound utility regulation. Public utility law has long been construed to uphold 
the principle that a company may receive its special benefits for its property 
used and useful in the public aspect of its activity only. A deviation from this 
principle, and especially locally where it appears that the benefits granted to the 
firm involved are very favorable, would certainly be an additional burden to 
the small competing firms in this area. 

Also, the question has been raised regarding the legislative history of the sec- 
tion of the act passed in 1956 which authorized D.C. Transit to engage in charter 
and sightseeing services. It is reported that new matter was added in con- 
ference which was not subject to committee hearings. I am confident that all 
issues will receive a careful examination by your committee during the forth- 
coming hearings. 

Your consideration and presentation of this letter to your committee is very 
much appreciated. On behalf of the businessmen in New Mexico who are inter- 
ested in the outcome of these hearings, I want to thank you and the other mem- 
bers of the committee for your continued efforts. 

With kind personal regards, I remain, 

Sincerely yours, 


CLINTON P. ANDERSON. 


U.S. SENATE, 
COMMITTEE ON APPROPRIATIONS, 


May 20, 1959. 
Hon. ALAN BIBLE, 


Chairman, Senate Committee on the District of Columbia, 
Washington, D.C. 


DEAR SENATOR: I thank you for your letter of May 19, advising me that hear- 
ings will be held on May 28, on the bill, S. 304. I will not be able to make a per- 
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sonal appearance, but in addition to the correspondence transmitted to you here 
tofore, I will appreciate it if the attached letter from Messrs. Tanner and 
Cameron can be added to the record. 

Yours very sincerely, 


CARL HAYDEN. 


TANNER GRAY LINE Motor Tours, 


January 2, 1959. 
Senator CARL HAYDEN, 


Senate Office Building, Washington, D.C. 


DEAR SENATOR HAYDEN: This refers again to the problems, resulting from the 
destructive competition of the D.C. Transit System, Inc., which confront the 
Gray Line, Inc., Washington, D.C., our fellow member in the Gray Line Sight- 
seeing Cos., Associated. 

Please accept our thanks for your interest in the matter, as shown in your 
letter of August 8, 1958, to Mr. C. H. Tanner. 

Our companies are members of the Gray Line Sightseeing Cos., Associated, a 
trade association with 53 independent, locally owned and operated charter and 
sightseeing firms operating in 59 cities of the United States. 

Please consider this as a plea from us in behalf of the Gray Line, Inc., Wash- 
ington, D.C. 

Each day, the 54-year-old Gray Line, Inc., Washington, D.C., and approxi- 
mately 100 other small firms, rendering charter and sightseeing service in the 
District of Columbia, are getting closer to being forced out of business by the 
D.C. Transit System, Inc. During the past few months, things have gone from 
bad to worse for the Gray Line; 35 of its 100 employees have been laid off. 

The D.C. Transit System, Inc., with large resources from a secure, tax-exempt 
monopoly in mass transit, is moving toward a monopoly of charter and sight- 
seeing services in the District of Columbia, and is using its mass transit profits 
and resources to invade other competitive fields—such as helicopter services, 
interstate passenger service via limousines, office and apartment buildings, row 
houses, motels, and shopping centers. 

Unless this situation is remedied, the charter and sightseeing business will be 
only the first victim of D.C. Transit’s abuse of the privileges Congress gave it. 

The Honorable Robert E. McLaughlin, president, District of Columbia Board 
of Commissioners, and former Chairman of the District of Columbia Public 
Utilities Commission, testified as follows before the House Small Business 
Committee on May 12, 1958 (House Small Business Committee hearings, p. 27): 

“Well, sir, I think that they are not likely to have any very strong competi- 
tion from new companies, and I would even go so far as to say that I think this 
is quite monopolistic. I think this situation that exists will eventually certainly 
drive competition out of the field” (p. 27). 

This stems from the singular benefits which the 84th Congress granted to the 
D.C. Transit System, Inc., in sections 6, 8, and 9 of Public Law 757. This statute, 
approved July 24, 1956, grants a franchise to the D.C. Transit System, Inc. The 
provisions of the franchise include a monopoly in mass transit; authority to 
engage in charter and sightseeing services subject to compliance with applicable 
laws, rules, and regulations of the District of Columbia, and with applicable 
provisions of the Interstate Commerce Act and rules and regulations prescribed 
thereunder; and other special privileges, including exemption from many District 
of Columbia taxes (Capital Transit, the predecessor company, paid over $1 
million annually). 

Aside from the benefits granted by Congress, D.C. Transit enjoys the tre- 
mendous advantage of having annual revenue of $25 million available for under- 
writing its losses in charter, sightseeing, limousine, and Government contract 
services, and of being able to utilize its mass transit facilities, such as equip- 
ment, manpower, garage, and maintenance in the operation of charter, sight- 
seeing, and related services. The president of the D.C. Transit System has 
stated: “It is not only taxes but our maintenance is lower. We can’t help it. 
Our ability to do lower cost maintenance—that is the basic difference between 
us” (House Small Business Committee hearings, p. 11). ; 

Hence, since August 1956, the D.C. Transit System, Inc., has used its superior 
position in a campaign to eliminate competition in charter, sightseeing, and 
related services. The unique status, which was given D.C. Transit, has en- 
abled that corporation to cut rates as much as 50 percent below those of the 
Gray Line, to spend $335,000 (an amount equal to almost 75 percent of the gross 
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revenue from charter, sightseeing, and limousine services), for advertising and 
promotion during 1957, to hire away a key sales executive of the Gray Line at 
greatly increased wages, and to show a loss estimated conservatively by the 
District of Columbia Public Utilities Commission at about $200,000 on charter, 
sightseeing, and limousine services during 1957. 

D.C. Transit’s competitors cannot finance sightseeing losses from other sources, 
From April 1957 to December 1958, the Gray Line, Inc., has lost about $250,000 
in business to D.C. Transit. Other competitors of D.C. Transit also testified 
before the House Small Business Committee as to their losses. Subsequently, 
as of October 15, 1958, one of the complainants, Mr. Paul Swan, president of the 
Washington Sightseeing Operators Association, lost his second hotel concession 
to D.C. Transit since the spring of 1958. This put him out of business. 

Needless to say, once the competitors of D.C. Transit are eliminated, the 
public will be at a disadvantage. 

Effective September 1, 1958, D.C. Transit received a fare increase, including 
schoolchildren fares. On November 9, 1958, D.C. Transit publicly announced 
cuts in service, although they had occured 2 weeks earlier. Yet, the corpora- 
tion operates sightseeing service to Mount Vernon with only 3 to 4 passengers 
in 41-passenger buses. In addition, D.C. Transit has asked for a subsidy on 
school fares, an increase in rate base, and extension or elimination of its obliga- 
tion to remove streetcar tracks. Such concessions would provide the corpora- 
tion with still larger revenue for the purpose of eliminating its taxpaying 
competitors. 

If the Congress continues to give virtually unlimited support to the D.C. 
Transit System, without regard to how such subsidy funds are used and with- 
out regard to the policies pursued by that corporation, numerous small firms, 
including the Gray Line, Inc., will be driven into bankruptcy and hundreds of 
employees will be jobless (House Small Business Committee hearings (p. 164), 
re concern expressed by Gray Line, Inc., union, AFL-CIO). 

The D.C. Transit System, Inc., has resources that dwarf those of all its com- 
petitors combined in the District of Columbia. The total volume of services 
rendered in charter, sightseeing, limousine, and Government contract work by 
approximately 100 D.C. Transit competitors is no more than $214 million 
annually. 

There is no doubt that the elimination of D.C. Transit System’s competitors 
will be nermanent. For example, the prospect of a new entrant to repiace an 
eliminated Gray Line, Inc., Washington, D.C., in terms of capital investment, 
isnihil. The cost would be over $1 million. 

In the field of mass transit, the corporation has already extended its tax 
exempt, monopoly position in the District of Columbia into suburban areas in 
competition with existing transit lines. There is more than a reasonable proba- 
bility that, in due course, D.C. Transit will substantially lessen competition in 
this field too. The suburban lines cannot compete with D.C. Transit’s resources 
and practices. 

To date, the D.C. Transit System, Inc., a private corporation, has declared 
total dividends of $490,000 in its 2 years of operations: $290,000 was paid in 
December 1957, $100,000 was declared on September 2, 1958, the day after the 
corporation’s bus and trolley fare increase became effective, and another $100,000 
dividend was disclosed on November 22, 1958. The $490,000 represents a return 
of 98 percent on the $500,000 equity capital invested by T.C.A. Investment Corp. 
to take ownership. The stock of D.C. Transit System, Inc. is held by T.C.A. 
Investment Corp., a wholly owned subsidiary of Trans-Caribbean Airways, a 
corporation of which Mr. and Mrs. O. Roy Chalk own over 70 percent of the 
shares (House Small Business Committee hearings, p. 146). 

Judging from these figures, no financial stringency, present or threatened, 
makes it necessary for D.C. Transit to engage in charter, sightseeing, and related 
services. 

Public Law 757 is legislation resulting from a crisis, caused by a prolonged 
strike which had shut down the operations of streetcars and buses in the District 
of Columbia. Negotiations between the Capital Transit Co. and its employees 
were stalemated, and the adjournment of the 84th Congress was imminent. 
Mr. O. Roy Chalk submitted a proposal to create the D.C. Transit System, Inc., 
if special privileges were granted to him. The Congress did not have sufficient 
time to consider the possible damaging effect that those benefits could have 
on numerous small businesses rendering charter, sightseeing, limousine, and 
Government contract services. Nor could the Congress foresee D.C. Transit’s 
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invasion of other industries. On May 12, 1958, Commissioner McLaughlin 
stated “I do not frankly believe that the framers of the legislation themselves 
conceived of this business, this sightseeing business, as something that would 
grow and grow, or be expanded to anything like the extent to which it has been 
expanded” (House Small Business Committee hearings, p. 24). Unquestionably, 
when the Members of Congress voted out the franchise, they believed that the 
privileges they bestowed upon the D.C. Transit System, would be used for the 
betterment of the District of Columbia mass transportation system under private 
enterprise, and certainly not for the creation of a corporation that would project 
itself from a tax-exempt monopoly in mass transit into competition with tax- 
paying businesses. 

Beginning July 1956, D.C. Transit’s competitors have protested vigorously 
to the District Commissioners and to the PUC regarding the inequities in Public 
Law 757. Relief has not been forthcoming. The PUC has maintained that, 
although they recognized the competitive disadvantages to D.C. Transit’s com- 
petitors, they are without authority to prohibit the corporation from engaging 
in charter, sightseeing and related services. They contend that only the Con- 
gress can offer a remedy. 

Further, Mr. George E. C. Hays, chairman, District of Columbia PUC, hag 
stated that rate regulation would not be wholly effective because the PUC can 
only regulate fares within the District of Columbia. Most District of Columbia 
sightseeing tours cut across State lines—in Virginia and Maryland (House 
Small Business Committee hearings, p. 51). 

The Public Utilities Commission’s separation of the expenses of the mass 
transit system from those of sightseeing and related services, on D.C. Transit’s 
books, will not resolve the problem. Such segregation on the books of a large 
corporation has inherent difficulties; allocation of costs and assets, as any 
businessman knows, is a mater of judgment. Mere accounting separation will 
not even up the terms of the competitive struggle. There are innumerable 
examples of where allocation attempts would default, such as what percentage 
of storage costs of vehicles might be allocated, and what percentage of deprecia- 
tion costs might be allocated. 

The offer that the D.C. Transit System made to the PUC to pay motor fuel 
tax on sightseeing and charter, excluding government contract services which 
bring the corporation about $200,000 gross revenue, does not solve the basic 
inequities in this situation. This “concession” has no effect on D.C. Transit’s 
singular ability to use mass transit revenue and resources to underwrite its 
losses in sightseeing, charter and related services. 

In May 1958, the House Small Business Committee held hearings on the 
subject of D.C. Transit’s competition. The Washington Sightseeing Operators 
Association, Inc., composed of approximately 70 charter and sightseeing opera- 
tors, 8 other competitors of D.C. Transit System, Inc., and the union (AFI- 
CIO) of The Gray Line, Inc. submitted complaints charging that the D.C. Transit 
System, Ine. is moving toward a monopoly in charter and sightseeing services. 
On July 31, 1958, Representative Wright Patman, chairman, House Small Busi- 
ness Committee, issued a report to Representative John L. McMillan, chairman, 
House District Committee (copy of report is enclosed). The report warned that 
D.C. Transit System, Inc. has “adopted the policy of acting on all fronts against 
the existing small firms, and, if unchecked, these activities will drive out its 
competitors.” To forestall this, Representative Patman urged that the Congress 
prevail upon D.C. Transit System to discontinue its charter, sightseeing and 
limousine services before it (the Congress) acted on any further legislation 
favorable to the corporation. On August 14, 1958, in the closing days of the 
Congress, Representative Patman introduced H.R. 13767, a bill to insure effective 
regulation of D.C. Transit System, Inc. and fair and equal competition between 
the corporation and its competitors (copy of H.R. 13767 and Representative Pat- 
man’s statement in support of it are enclosed). Mr. Patman has stated that 
he will introduce the bill again in January 1959. 

On August 5, 1958, the following comment was attributed to the president of 
D.C. Transit System, Ine. in the Washington Post of that date. This comment 
was made to reporters who asked him for his reaction to Representative Pat- 
man’s report of July 31, 1958 (copy of press clippings is enclosed). 

“If Congress wants me to get out (of the sightseeing and charter business), 
I would get out but would do it reluctantly.” 

If this is evidence of an earnest desire on the part of the president of D.C. 
Transit System, Inc. to be helpfully cooperative regarding the welfare of 100 
small businessmen and their employees, we hope that you will urge him to with- 
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draw his monopoly mass transit system from competition with sightseeing, 
eharter and limousine companies. 

Meanwhile, the president of the D.C. Transit System, Inc. drives relentlessly 
toward building an empire. He has been looking for similar types of deals 
throughout the country (House Small Business hearings, p. 148). The enclosed 
press report in the Washington Post of June 22, 1958, describes his interest in the 
Pittsburgh Transit Lines. On August 15, 1958 and on subsequent dates, the 
Washington newspapers reported the offer of D.C. Transit’s president to pur- 
chase waterfront blocks in the District of Columbia for the purpose of building 
a 1,000 room motel, restaurants, tavern, shopping center, ice skating rink, a 
theater, apartment buildings, and row houses. In addition, D.C. Transit System, 
Inc. has applications pending before Federal agencies for a daily, scheduled 
limousine service between Washington and a helicopter service (enclosed are 
press clippings). These would, of course, compete with existing taxpaying enter- 
prises in those fields. 

Here is a situation where taxpayers’ moneys are being used to subsidize D.C. 
Transit in enterprises that will exterminate competitive businesses. Ironically, 
D.C. Transit’s competitors, as taxpayers, bear a part of the burden of the corpora- 
tion’s tax exemption, while suffering the painful consequences of the latter’s 
destructive competition. This defeats the very purpose of the laws which 
have been passed by the Congress in order to help small business survive. 

The public interest in the sightseeing and charter services industry in the 
District of Columbia metropolitan area is self-evident. As the seat of the Federal 
Government, the area is visited by more than 5 million persons annually, includ- 
ing about 400,000 high school students. Tourism is second only to government 
as an industry in the District of Columbia. Thousands of people depend on it 
for their livelihood, including the employees of the independent charter, sight- 
seeing, and limousine firms. 

We are hopeful that you will give sympathetic consideration to the problems 
described herein, and will examine the matter from the viewpoint of the necessity 
for corrective action. 

A remedy is sorely needed, Senator, and we respectfully urge you to support 
Congressman Patman’s bill in the 86th Congress. Legislation is required in 
order to restrict the D.C. Transit System, Inc. to the field in which the Congress 
intended it to concentrate : mass transportation. 

May we have your view? 

A copy of this letter is being sent to Mr. Henry Burroughs, president, The 
Gray Line, Inc., with the suggestion that he contact you for a discussion of 
Congressman Patman’s bill. We will be deeply grateful if you will see him. 
Mr. Burroughs refrained from contacting you last August because the adjourn- 
ment of Congress was imminent and he did not wish to put additional strain 
on you. 

Sincerely yours, 
C. H. TANNER, 
President, Gray Line Motor Tours of Phoenia and Tucson, Phoenia, Ariz. 
B. A. CAMERON, Jr., 
Manager, Gray Line Motor Tours, Flagstaff, Ariz, 


: U.S. SENATE, 
COMMITTEE ON APPROPRIATIONS, 
March 13, 1959. 
Hon. ALAN BIBLE, 
Chairman, Senate Committee on the District of Columbia, 
Washington, D.C. 


DEAR SENATOR BIBLE: I enclose a letter addressed to me on March 11, by Mr. 
C. H. Tanner, president, Gray Line Motor Tours of Phoenix and Tuscon, 612 
North First Street, Phoenix, and by Mr. B. A. Cameron, Jr., manager, Gray Line 
Motor Tours, Box, 329, Flagstaff, Ariz., protesting the activities of the D.C. 
Transit System insofar as those activities compete with the sightseeing fields of 
other nongovernmentally franchised organizations. 

I know that there are a number of bills relating to the D.C. Transit System 
pending in Congress, some before your committee. I will appreciate your making 
the letter from Messrs. Tanner and Cameron a part of the committee’s record. 

With best regards, lam, 

Yours very sincerely, 
CARL HAYDEN. 
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TANNER GRAY LINE Motor Tours, 


March 11, 1959. 
Senator CarRL HAYDEN, 


Senate Office Building, Washington, D.C. 


DEAR SENATOR HayDEN: We refer again to the D.C. Transit System’s inroads 
upon competitive fields. 

We view this as a matter of national concern. Has it become the policy of the 
Federal Government to encourage and foster the elimination of competitive 
businesses? Is this to be adopted as a national principle? 

If any Member of Congress truly believes that the best interests of the Nation 
are served by granting privileges which can be used to squeeze out small busi- 
nesses, it is his duty to put his case ingenuously to the Nation and to be willing 
to stake his political future on the issue. 

Judging from the record of the House Small Business Committee hearings and 
the copies of press stories we have received, the D.C. Transit System, Inc., and 
its advocates have used every known device to obscure the real issue in this 
case. The true issue is whether the D.C. Transit System, which was granted 
a privileged position by the Federal Government, should be permitted to hurl it- 
self into competitive fields. 

Any conscionable, experienced businessman would admit that the corpora- 
tion’s ability to use its mass transit revenue and resources to finance its in- 
vasions of competitive industries, combined with its intermingling of facilities— 
equipment, manpower, garage, and maintenance—produce an insuperable ad- 
vantage in competition with small businesses. 

It is indeed difficult to follow the reasoning of the Members of Congress who 
advance the cause of the D.C. Transit System. We understand that the D.C. 
Transit System is exempt from certain District of Columbia taxes, which Capital 
Transit Co., the predecessor company, paid in the amount of about $1 million 
annually. Why is it in the interest of the people of this country to give a corpo- 
ration a large amount of money, in the form of tax exemption, which it can use 
to compete with other companies whose business is correspondingly reduced? 
How do our people gain from a policy which.produces no tax from the D.C. 
Transit System and less tax from its competitors? And, of course, since the 
Federal Government contributes millions of dollars annually to the budget of 
the District of Columbia, all the Nation’s taxpayers carry the burden of the 
D.C. Transit System’s tax exemption. 

On January 29, 1959, Senator J. Glenn Beall delivered an added blow to D.C. 
Transit’s competitors when he introduced two bills, S. 801 and S. 803, which 
would subsidize D.C. Transit for carrying schoolchildren, despite the fact that a 
fare increase was granted to the corporation for this purpose, effective Septem- 
ber 1, 1958. These bills would provide the corporation with an additional 
$500,000 annually which could be used for the purpose of eliminating taxpaying 
enterprises. 

What is your view with respect to whether a tax exempt, monopoly corpora- 
tion should be allowed to invade competitive industries? 

This situation calls loudly for the instantaneous interposition of a vigorous 
arm to restore some measure of equality to the hapless businessmen who are 
affected, or will be affected in the future, by D.C. Transit’s competition. By your 
duties as a Member of Congress, you can maintain, with firmness, the best inter- 
ests of the Nation. You can protect numerous small businessmen in their battle 
for-survival with a privileged, tax-exempt corporation which is overwhelmingly 
superior in resources. 

The July 19, 1958, transcript of the Senate District Committee hearing on 
school fare subsidy quotes the president of D.C. Transit as saying, “The whole 
committee did very well by me” (p. 17). Would it not be in the public interest 
now for the members of the committee to ask him to return the favors by volun- 
tarily withdrawing from competition with taxpaying enterprises? This would 
save time and effort for the Members of Congress and expense to the Public 
Treasury. 

Congressman Wright Patman, Congressman Harold R. Collier, Congressman 
Walter E. Rogers, and Senators Dirksen, Douglas, Yarborough, O’Mahoney, 
Langer, Thurmond, and Kefauver have introduced identical bills to confine 
D.C. Transit to mass transportation. The bills are H.R. 2316, H.R. 4163, H.R. 
4815, and S. 304, respectively. They have been referred to the House Interstate 
and Foreign Commerce Committee and the Senate District Committee. May we 
count on your support of this legislation? 
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We are hopeful that your interposition will be dictated by an enlightened re- 
gard for maintaining the role of the small businessman in our economic order. 
Sincerely, 


C. H. TANNER, 
President, Gray Line Motor Tours of Phoenix and Tucson, Phoeniz, Ariz. 
B. A. CAMERON, Jr., 
Manager, Gray Line Motor Tours, Flagstaff, Ariz. 


U.S. SENATE, 
COMMITTEE ON APPROPRIATIONS, 


May 7, 1959. 
Hon. ALAN BIBLE, 


Chairman, District of Columbia Committee, 
U.S. Senate, Washington, D.C. 


DeaR MR. CHAIRMAN: I am enclosing herewith copies of a self-explanatory 
letter received from Mr. Charles T. Twell, president of Taxi Service, Inc., Hunt- 
ington, W. Va., with regard to the D.C. Transit System, Inc. 


Your consideration of the views expressed by my constituent, and your advice, 
would be greatly appreciated. 


With kind regards, I am 
Sincerely yours, 


Rosert C. Byrp, U.S. Senator. 


May 2, 1959. 
Senator Rosert C. Bygp, 


Senate Office Building, Washington, D.C. 

DEAR SENATOR ByrpD: Our company is a member of the National Association of 
Taxicab Owners. 

We are deeply concerned about the incredible situation in the District of 
Columbia, where the D.C. Transit System, Inc., a private, profit corporation, with 
annual revenue of $25 million from a tax-exempt monopoly in mass transporta- 
tion, is utilizing its profits and resources to make inroads into competitive fields— 
including routes to airports via limousine and taxi, sightseeing services, helcopter 
services, and others. In these industries, over 100 small firms are in danger of 
being put out of business by D.C. Transit. 

It has also been brought to our attention that the legislative history of Public 
Law 757, section 6, which authorizes D.C. Transit to engage in charter and sight- 
seeing services, is very unusual. An exchange of correspondence, dated February 
25, 1959, between Senator Dirksen and the office of the Senate legislative counsel 
explains the history of section 6. .The letters clearly show that “taxicabs and 
sightseeing buses” were specifically excluded from the “transportation system” 
in the original bill, S. 3073, title 1, section 102(c), as amended and passed in the 
Senate on May 9, 1956, and as amended and passed in the House on May 17, 1956. 
The Senate disagreed with certain House amendments to other sections of the 
bill, and asked for a conference. The House insisted on its amendments, and 
agreed to a conference. The section which excluded “taxicabs and sightseeing 
buses” from the “transportation system” was deleted in that conference, and a 
new provision, now section 6, was inserted, granting charter and a sightseeing 
rights to D.C. Transit. Hence, there were no hearings on section 6 of Public 
Law 757. It is our understanding that insertion of new provisions in conference 
is against the rules of the Senate and House. 

Furthermore, hearings on remedial legislation have not been scheduled by 
the Senate District Committee or the House Interstate and Foreign Commerce 
Committee. 

This disregard of the welfare of a segment of the Nation’s business community 
is a cruel discrimination which has no place in our country. We are confident 
that, if there is any one subject on which the whole Nation will feel one senti- 
ment, it will be on this outrage, and the popular indignation will vote its ven- 
geance. 

In our view, this is a matter of national concern. Has it become the policy 
of the Federal Government to encourage and foster the elimination of com- 
petitive businesses? Is this to be adopted as a national principle? 

If any Member of Congress truly believes that the best interests of the Nation 
are served by granting privileges which can be used to squeeze out small busi- 
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nesses, it is his duty to put his case ingenuously to the Nation, and to be willing 
to stake his political future on the issue. 

Judging from the record of the House Small Business Committee hearings and 
copies of press clippings we have received, the D.C. Transit System, Inc., and its 
advocates have used every known device to obscure the real issue in this case. 
The true issue is whether the D.C. Transit System, which was granted a privi- 
leged position by the Federal Government, should be permitted to hurl itself into 
competitive fields. 

Any conscionable, experienced businessman would admit that the corpora- 
tion’s ability to use its mass transit revenue and resources to finance its inva- 
sions of competitive industries, combined with its intermingling of facilities — 
equipment, manpower, garage, and maintenance—produce an insuperable ad- 
vantage in competition with small businesses. 

It is indeed difficult to follow the reasoning of the Members of Congress, who 
advance the cause of the D.C. Transit System. We understand that the D.C. 
Transit System is exempt from certain District of Columbia taxes, which Capital 
Transit Co., the predecessor company, paid, in the amount of about $1 million 
annually. Why is it in the interest of the people of this country to give a cor- 
poration a large amount of money, in the form of tax exemption, which it can 
use to compete with other companies, whose business is correspondingly re- 
duced? How do our people gain from a policy which produces no tax from the 
D.C. Transit System and less tax from its competitors? And, of course, since 
the Federal Government contributes millions of dollars annually to the budget 
of the District of Columbia, all the Nation’s taxpayers carry the burden of the 
D.C. Transit System’s tax exemption. 

Now, more bills—S. 801, S. 808, H.R. 3663, and H.R. 3664, have been intro- 
duced in the Congress to subsidize D.C. Transit for carrying schoolchildren, 
despite the fact that a fare increase was granted to the corporation for this pur- 
pose effective September 1, 1958. These bills, if enacted, would be an added 
blow to D.C. Transit’s competitors. They would provide the corporation with 
an additional $500,000 annually, which could be used for the purpose of elimi- 
nating taxpaying enterprises. 

We are at a loss to understand the necessities upon which these bills are 
founded. Is it because D.C. Transit’s owner is not receiving a high enough re- 
turn upon his investment? What are the hardships to the corporation that need 
to be alleviated? What benefits to the public will result from the adoption of 
these measures? 

This situation calls loudly for the instantaneous interposition of a vigorous 
arm—to restore some measure of equality to the hapless businessmen who are 
affected, or will be affected in the future, by D.C. Transit’s competition. By 
your duties as a Member of Congress, you can maintain, with firmness, the best 
interests of the Nation. You can protect numerous small businessmec. in their 
battle for survival with a privileged, tax-exempt corporation which is over- 
whelmingly superior in resources. 

The July 19, 1958, transcript of the Senate District Committee hearings on 
school fare subsidy quotes the president of D.C. Transit as saying, ‘The whole 
committee did very well by me” (p. 17). Would it not be in the public inter- 
est now for the members of the committee to ask him to return the favors by 
voluntarily withdrawing from competition with taxpaying enterprises? This 
would save time and effort for the Members of Congress and expense to the 
Public Treasury. The endless subsidies to the D.C. Transit System are needless 
impositions upon the Nation’s taxpayers. 

Congressmen Wright Patman, Harold R. Collier, Walter E. Rogers, and Sen- 
ators Dirksen, Douglas, Yarborough, O’Mahoney, Langer, Thurmond, and Ke 
fauver have introduced identical bills to confine D.C. Transit to mass transpor- 
tation. The bills are H.R. 2316, H.R. 4163, H.R. 4815, and S. 304, respectively, 
They have been referred to the House Interstate and Foreign Commerce Com- 
mittee and the Senate District Committee. May we count on your support of 
this legislation? 

What is your view as to whether a profit corporation, with tax exemption and 
a monopoly, should be allowed to invade competitive industries? 

Sincerely, 





TAxt SERVICE, INC., 
CHARLES T. TWEEL, President. 
HUNTINGTON, W. VA. 
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GRAYLINE OF THE OLYMPICS, 


Port Angeles, Wash., January 2, 1959. 
Senator WARREN G. MAGNUSON, 


Senate Office Building, Washington, D.C. 


DEAR SENATOR MAGNUSON: Our companies are members of the Gray Line 
Sightseeing Companies, Associated, a trade association with 53 independent, 
locally owned and operated charter and sightseeing firms operating in 59 cities 
of the United States. 

Please consider this letter as a plea from us in behalf of our fellow member, 
The Gray Line, Inc., Washington, D.C. 

Each day, the 54-year-old Gray Line, Inec., Washington, D.C., and approxi- 
mately 100 other small firms, rendering charter and sightseeing service in the 
District of Columbia, are getting closer to being forced out of business by the 
D.C. Transit System, Inc. During the past few months, things have gone from 
bad to worse for the Gray Line—35 of its 100 employees have been laid off. 

The D.C. Transit System, Inc., with large resources from a secure, tax-exempt 
monopoly in mass transit, is moving toward a monopoly of charter and sight- 
seeing services in the District of Columbia, and is using its mass transit profits 
and resources to invade other competitive fields—such as helicopter services, 
interstate passenger service via limousines, office and apartment buildings, row- 
houses, motels, and shopping centers. 

Unless this situation is remedied, the charter and sightseeing business will be 
only the first victim of D.C. Transit’s abuse of the privileges Congress gave it. 

The Honorable Robert E. McLaughlin, President, District of Columbia Board 
of Commissioners, and former Chairman of the District of Columbia Public 
Utilities Commission, testified as follows before the House Small Business Com- 
mittee on May 12, 1958 (House Small Business Committee hearings, p. 27) : 

“Well, sir, I think that they are not likely to have any very strong com- 
petition from new companies, and I would even go so far as to say that I think 
this is quite monopolistic. I think this situation that exists will eventually cer- 
tainly drive competition out of the field” (p. 27). 

This stems from the singular benefits which the 84th Congress granted to 
the D.C. Transit System, Inc., in sections 6, 8, and 9 of Public Law 757. This 
statute, approved July 24, 1956, grants a franchise to the D.C. Transit System, 
Inc. The provisions of the franchise include a monopoly in mass transit; au- 
thority to engage in charter and sightseeing services subject to compliance with 
applicable laws, rules, and regulations of the District of Columbia, and with 
applicable provisions of the Interstate Commerce Act and rules and regulations 
prescribed thereunder; and other special privileges, including exemption from 
many District of Columbia taxes (Capital Transit, the predecessor company, 
paid over $1 million dollars annually). 

Aside from the benefits granted by Congress, D.C. Transit enjoys the tremen- 
dous advantage of having annual revenue of $25 million available for under- 
writing its losses in charter, sightseeing, limousine, and Government contract 
services, and of being able to utilize its mass transit facilities, such as equipment, 
manpower, garage, and maintenance in the operation of charter, sightseeing and 
related services. The president of the D.C. Transit System has stated: “It is 
not only taxes, but our maintenance is lower. We can’t help it. Our ability 
to do lower cost maintenance—that is the basic difference between us” (House 
Small Business Committee hearings, p. 11). 

Hence, since August 1956, the D.C. Transit System, Inc., has used its superior 
position in a campaign to eliminate competition in charter, sightseeing and 
related services. The unique status, which was given D.C. Transit, has enabled 
that corporation to eut rates as much as 50 percent below those of the Gray 
Line, to spend $335,000 (an amount equal to almost 75 percent of the gross 
revenue from charter, sightseeing, and limousine services) for advertising and 
promotion during 1957, to hire away a key sales executive of the Gray Line 
at greatly increased wages, and to show a loss estimated conservatively by the 
District of Columbia PUC at about $200,000 on charter, sightseeing, and limousine 
services during 1957. 

D.C. Transit’s competitors cannot finance sightseeing losses from other somrces. 
From April 1957 to December 1958, the Gray Line. Inc. has lost abont $250.000 
in business to D.C. Transit. Other competitors of D.C. Transit also testified 
before the House Small Business (4Sommittee as to their losses. Subsequently, 
as of October 15, 1958, one of the complainants, Mr. Paul Swan, president of 
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the Washington Sightseeing Operators Association, lost his second hotel con- 
cession to D.C. Transit since the spring of 1958. This put him out of business, 

Needless to say, once the competitors of D.C. Transit are eliminated, the 
public will be at a disadvantage. 

Effective September 1, 1958, D.C. Transit received a fare increase, including 
schoolchildren fares. On November 9, 1958, D.C. Transit publicly announced 
cuts in service, although they had occurred 2 weeks earlier. Yet, the corpora- 
tion operates sightseeing service to Mount Vernon with only 3 to 4 passengers in 
41-passenger buses. In addition, D.C. Transit has asked for a subsidy on schoo] 
fares, an increase in rate base, and extension or elimination of its obligation to 
remove streetcar tracks. Such concessions would provide the corporation with 
still larger revenue for the purpose of eliminating its taxpaying competitors. 

If the Congress continues to give virtually unlimited support to the D.C, 
Transit System, without regard to how such subsidy funds are used and with- 
out regard to the policies pursued by that corporation, numerous small firms, 
including the Gray Line, Inc., wiil be driven into bankruptcy and hundreds of 
employees will be jobless (House Small Business Committee hearings, p. 164, 
re concern expressed by Gray Line, Inc. union, AFL-CIO). 

The D.C. Transit System, Inc., has resources that dwarf those of all its 
competitors combined in the District of Columbia. The total volume of services 
rendered in charter, sightseeing, limousine, and Government contract work by 
approximately 100 D.C. Transit competitors is no more than $2% million 
annually. 

There is no doubt but that the elimination of D.C. Transit System’s competi- 
tors will be permanent. For example, the prospect of a new entrant to replace 
an eliminated Gray Line, Inc., Washington, D.C., in terms of capital investment, 
is nihil. The cost would be over $1 million. 

In the field of mass transit, the corporation has already extended its tax 
exempt, monopoly position in the District of Columbia into suburban areas in 
competition with existing transit lines. There is more than a reasonable prob- 
ability that, in due course, D.C. Transit will substantially lessen competition in 
this field too. The suburban lines cannot compete with D.C. Transit’s resources 
and practices. 

To date, the D.C. Transit System, Inc., a private corporation, has declared 
total dividends of $490,000 in its 2 years of operations: $290,000 was paid in 
December 1957, $100,000 was declared on September 2, 1958, the day after the 
corporation’s bus and trolley fare increase became effective, and another $100,000 
dividend was disclosed on November 22, 1958. The $490,000 represents a return 
of 98 percent on the $500,000 equity capital invested by TCA Investment Corp. to 
take ownership. The stock of D.C. Transit System, Inc., is held by TCA Invest- 
ment Corp., a wholly owned subsidiary of Trans-Caribbean Airways, a corpora- 
tion of which Mr. and Mrs. O. Roy Chalk own over 70 percent of the shares 
(House Small Business Committee hearings, p. 146). 

Judging from these figures, no financial stringency, present or threatened, 
makes it necessary for D.C. Transit to engage in charter, sightseeing and related 
services. 

Public Law 757 is legislation resulting from a crisis, caused by a prolonged 
strike which had shut down the operations of streetcars and buses in the Dis- 
trict of Columbia. Negotiations between the Capital Transit Co. and its em- 
ployees were stalemated, and the adjournment of the 84th Congress was im- 
minent. Mr. O. Roy Chalk submitted a proposal to create the D.C. Transit 
System, Inc., if special privileges were granted to him. The Congress did not 
have sufficient time to consider the possible damaging effect that those benefits 
could have on numerous small businesses rendering charter, sightseeing, limou- 
sine, and Government contract services. Nor could the Congress foresee D.C. 
Transit’s invasion of other industries. On May 12, 1958, Commissioner Mc- 
Laughlin stated “I do not frankly believe that the framers of the legislation 
themselves conceived of this business, this sightseeing business, as something 
that would grow and grow, or be expanded to anything like the extent to which 
it has been expanded” (House Small Business Committee hearings, p. 24). Un- 
questionably. when the Members of Congress voted out the franchise, they be- 
lieved that the privileges they bestowed upon the D.C. Transit System would be 
used for the betterment of the District of Columbia mass transportation system 
under private enterprise, and certainly not for the creation of a corporation that 
would project itself from a tax-exempt monopoly in mas transit into competi- 
tion with taxpaying businesses. 
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Beginning July 1956, D.C. Transit’s competitors have protested vigorously 
to the District Commissioners and to the PUC regarding the inequities in Pub- 
lic Law 757. Relief has not been forthcoming. The PUC has maintained that, 
although they recognized the competitive disadvantages to D.C. Transit’s com- 
petitors, they are without authority to prohibit the corporation from engaging 
jn charter, sightseeing, and related services. They contend that only the Con- 
gress can offer a remedy. 

Further, Mr. George E. C. Hayes, chairman, District of Columbia PUC, has 
stated that rate regulation would not be wholly effective because the PUC can 
only regulate fares within the District of Columbia. Most District of Columbia 
sightseeing tours cut across State lines—into Virginia and Maryland (House 
Small Business Committee hearings, p. 51). 

The Public Utilities Commission’s separation of the expenses of the mass- 
transit system from those of sightseeing and related services, on D.C. Transit’s 
books, will not resolve the problem. Such segregation on the books of a large 
corporation has inherent difficulties; allocation of costs and assets, as any 
businessman knows, is a matter of judgment. Mere accounting separation will 
not even up the terms of the competitive struggle. There are innumerable 
examples of where allocation attempts would default, such as what percentage 
of storage costs of vehicle might be allocated, and what percentage of deprecia- 
tion costs might be allocated. 

The offer that the D.C. Transit System made to the PUC to pay motor-fuel 
tax on sightseeing and charter, excluding Government contract services which 
bring the corporation about $200,000 gross revenue, does not solve the basic 
inequities in this situation. This concession has no effect on D.C. Transit’s 
singular ability to use mass-transit revenue and resources to underwrite its 
losses in sightseeing, charter, and related services. 

In May 1958, the House Small Business Committee held hearings on the sub- 
ject of D.C. Transit’s competition. The Washington Sightseeing Operators 
Association, Inc., composed of approximately 70 charter and sightseeing opera- 
tors, 8 other competitors of D.C. Transit System, Inc., and the union (AFL-CIO) 
of The Gray Line, Inc., submitted complaints charging that the D.C. Transit 
System, Inc., is moving toward a monopoly in charter and sightseeing services. 
On July 31, 1958, Representative Wright Patman, chairman, House Small Busi- 
ness Committee, issued a report to Representative John L. McMillan, chairman, 
House District Committee (copy of report is enclosed). The report warned that 
D.C. Transit System, Inc., has “adopted the policy of acting on all fronts 
against the existing small firms, and, if unchecked, these activities will drive 
out its competitors.” To forestall this, Representative Patman urged that the 
Congress prevail upon D.C. Transit System, Inc., to discontinue its charter, 
sightseeing, and limousine services before it (the Congress) acted on any further 
legislation favorable to the corporation. On August 14, 1958, in the closing days 
of the Congress, Representative Patman introduced H.R. 13767, a bill to insure 
effective regulation of D.C. Transit System, Inc., and fair and equal competition 
between the corporation and its competitors (copy of H.R. 13767 and Representa- 
tive Patman’s statement in support of it are enclosed). Mr. Patman has stated 
that he will introduce the bill again in January 1959. 

On August 5, 1958, the following comment was attributed to the president of 
D.C. Transit System, Inc., in the Washington Post of that date. This comment 
was made to reporters who asked him for his reaction to Representative Pat- 
man’s report of July 31, 1958 (copy of press clipping is enclosed). 

“Tf Congress wants me to get out (of the sightseeing and charter business), 
I would get out but would do it reluctantly.” 

If this is evidence of an earnest desire on the part of the president of D.C 
Transit System, Inc., to be helpfully cooperative regarding the welfare of 100 
small businessmen and their employees, we hope that you will urge him to 
withdraw his monopoly mass-transit system from competition with sightseeing, 
charter, and limousine companies. 

Meanwhile, the president of the D.C. Transit System, Inc., drives relentlessly 
toward building an empire. He has been looking for similar types of deals 
throughout the country (House small business hearings, p. 148). The enclosed 
press report in the Washington Post of June 22, 1958, describes his interest in 
the Pittsburgh Transit Lines. On August 15, 1958, and on subsequent dates, 
the Washington neyspapers reported the offer of D.C. Transit’s president to 
purchase waterfront blocks in the District of Columbia for the purpose of build- 
ing a 1,000-room motel, restaurants, tavern, shopping center, ice-skating rink, a 
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theater, apartment buildings, and row houses. In addition, D.C. Transit System, 
Ine., has applications pending before Federal agencies for a daily, scheduled 
limousine service between Washington and a helicopter service (enclosed are 
press clippings). These would, of course, compete with existing taxpaying enter- 
prises in those fields. 

Here is a situation where taxpayers’ moneys are being used to subsidize D.C. 
Transit in enterprises that will exterminate competitive businesses. Ironically, 
D.C. Transit’s competitors, as taxpayers, bear part of the burden of the corpora- 
tion’s tax exemption, while suffering the painful consequences of the latter’s 
destructive competition. This defeats the very purpose of the laws which have 
been passed by the Congress in order to help small business survive. 

The public interest in the sightseeing and charter services industry in the 
District of Columbia metropolitan area is self-evident. As the seat of the Federal 
Government, the area is visited by more than 5 million persons annually, in- 
cluding about 400,000 high school students. Tourism is second only to Govern- 
ment as an industry in the District of Columbia. Thousands of people depend 
on it for their livelihood, including the employees of the independent charter, 
sightseeing, and limousine firms. 

We are hopeful that you will give sympathetic consideration to the problems 
described herein, and will examine the matter from the viewpoint of the neces- 
sity for corrective action. 

A remedy is sorely needed, Senator, and we respecfully urge you to support 
Congressman Patman’s bill in the 86th Congress. Legislation is required in 
order to restrict the D.C. Transit System, Inc., to the field in which the Con- 
gress intended it to concentrate: mass transportation. 

May we have your view? 

A copy of this letter is being sent to Mr. Henry Burroughs, president, the 
Gray Line, Inc., with the suggestion that he contact you for a discussion of 
Congressman Patman’s bill. We will be deeply grateful if you will see him. 

Sincerely yours, 
LARRY WINTERS, 
Manager, Gray Line of the Olympics. 

Port ANGELES, WASH. 

CHARLES B. WEST, 
Secretary, Alaska Hyway Tours, Inc. 

SEATTLE, WASH. 

GENE E. HoLMEs, 
President, Gray Line Sightseeing Co. 
SEATTLE, WASH. 


[From the Congressional Record, Aug. 13, 1958] 


A Brit To CLARIFY THE PRIVILEGES OF D.C. TRANSIr MoNoPpoLty AND To RESTORE 
THE RIGHTS OF SMALL BUSINESSES IN COMPETITIVE FIELDS 


Mr. PatMan. Mr. Speaker, I wish to call attention to a most distressing, unfair, 
and unusual situation in the District of Columbia, involving approximately 100 
small operators in the sightseeing industry who are in danger of being forced out 
of business by the D.C. Transit System, Inc. 

This state of affairs is the result of special privileges accorded to the D.C. 
Transit System, Inc., under Public Law 757, 84th Congress. Public Law 757 
grants the corporation a franchise to operate a mass transportation system in 
the District of Columbia and surrounding area. Section 6 of said law authorizes 
the corporation to engage in charter and sightseeing services subject to com- 
pliance with applicable laws, rules, and regulations of the District of Columbia. 
Sections 8 and 9 grant special benefits, including exemption from District of 
Columbia taxes, such as motor fuel tax, excise taxes, sales tax, mileage tax, and 
personal property taxes. 

The situation has become so acute for D.C. Transit’s competitors that the 
House Small Business Committee held public hearings on May 12, 16, and 19. 
This was done upon the request of Hon. John L. MeMillan, chairman, House 
Small Business Committee. I submitted a report to Chairman McMillan with 
the following letter of transmittal dated July 31, 1958: 
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LETTER OF TRANSMITTAL 
JULY 31, 1958. 
Hon. JoHN L. McMILLAN, 
Chairman, Committee on the District of Columbia, 
House of Representatiwes, Washington, D.C. 

Dear Mr. CHAIRMAN: I am pleased to transmit to you herewith a report by 
me covering those hearings which our committee recently concluded dealing with 
the complaints of small and independent sightseeing companies in the District of 
Columbia. 

You will recall, Mr. Chairman, our discussions and conferences concerning this 
matter at the conclusion of which you expressed to me a desire and a request 
that our committee conduct these hearings in order to develop information re- 
specting those factors that appeared to be operating to the prejudice of the small 
business members of that industry. 

In view of the fact that the adjournment of Congress is imminent, I have 
prepared this report which I trust will be of value to you in connection with 
your consideration of the situation. 

Mr. Chairman, I wish to emphasize that the competitive situation confronting 
the small and independent sightseeing companies operating in the District of 
Columbia is serious and unless remedied immediately, must inevitably lead to 
their extinction. 

I do not believe that the D.C. Transit System, Inc., which was granted a monop- 
oly in mass transportation in the District of Columbia and, among other bene- 
fits, a subsidy in the form of tax exemption by the Congress, should be permitted 
to utilize any part of its revenues of $25 million annually, derived from bus and 
trolley riders, and the advantages inherent in its ability to use mass transit 
facilities, such as equipment, garages, maintenance, and personnel, in competition 
with any taxpaying businessmen whether in charter and sightseeing, limousine, 
helicopter, or other industries. 

In addition, to date, Mr. Chalk has requested a subsidy on school fares, a rate 
increase, an increase in rate base, and extension or elimination of his obligation 
to remove streetcar tracks (estimated cost, $10 million). These concessions 
would provide Mr. Chalk with still larger revenues for competition with tax- 
paying businessmen. 

I cannot believe that the Congress, in granting the franchise to D.C. Transit 
System, Inc. (Public Law 757, 84th Cong.), realized the consequences which 
that franchise, as interpreted and applied to date, was bound to exert upon the 
small-business members of the sightseeing industry here in Washington. As you 
know, the franchise grants sweeping and unique benefits, including tax exemp- 
tions, to the transit system. These advantages have been applied and utilized 
as an effective competitive weapon which can result in the D.C. Transit System 
acquiring a monopoly in the sightseeing field in this area. I am confident that 
the Members of Congress, at the time they voted for this franchise, understood 
and believed that the benefits thereby conferred would be used to promote the 
advancement of the mass transportation system under private enterprise in 
the District of Columbia. Certainly, the Members had little, if any, reason to 
anticipate that their beneficience would be converted into destroying private 
enterprise in the sightseeing industry. 

In view of all the foregoing, I urge that you consider this matter at the 
earliest possible date in order that the Congress may be given the opportunity 
of acting thereon prior to adjournment. 

Sincerely yours, 
WRIGHT PATMAN, 
Chairman, Select Committee on Small Business. 


We must not permit such injustice to exist in our Nation’s Capital. Indeed, if 
any one of us had a similar situation in our own district, we would take 
quick action to correct the inequities. 


CONGRESSIONAL ACTION IS REQUIRED TO SUPPLEMENT THE PARTIAL RELIEF WHICH 
CAN BE PROVIDED BY THE DISTRICT OF COLUMBIA AUTHORITIES 


A. Tax exemption: The Board of Commissioners of the District of Columbia 
have adopted the view that the D.C. Transit operations in the charter and sight- 
seeing field are entitled to the statutory tax exemptions. They hold that when 
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Congress enacted section 6 of the Franchise Act, which authorized such activities, 
it meant to exempt those activities from the various taxes specified in sections 
8 and 9. This view is based on the opinion of Corporation Counsel of May 6, 
1958, adopted by the Board of Commissioners on the same date. 

President McLaughlin, however, was frank to admit that at best, the act was 
ambiguous in this respect. As he stated (record, p. 24) : 

“This statute was pretty vague in many respects.” 

In my opinion, the statute, properly construed, was not ambiguous to this 
extent. I am confident that Congress did not intend to exempt charter and 
sightseeing operations from normal taxation and that the statute does not so ex- 
tend the exemptions. Section 6 specifically provides that charter and sight- 
seeing activities are to be carried on subject to the applicabie laws of the Dis- 
trict of Columbia. These laws must by definition include the taxation and 
revenue laws of the District. I believe that with this plain, though economical, 
language, Congress specifically declared that the activities authorized by section 
6 were to be taxed, and explicitly ruled out extension of the exemptions in see- 
tions 8 and 9. In my view, the Corporation Counsel and the Board of Com- 
missioners misinterpreted the statute and misconstrued the statute and miscon- 
strued the intent of Congress when they held that the tax exemptions of sections 
8 and 9 reached these collateral enterprises. 

The interpretation of the District authorities, moreover, implies that Congress 
intended here to abandon policies which have long been fundamental to the 
body of national economic legislation; that is to say the policy in preserving 
competition and fostering and protecting small and independent businessmen 
such as the businessmen engaged in charter and sightseeing operations in the 
Washington metropolitan area. To have granted a large company such as D.C. 
Transit a tax concession in its competition with small and independent business- 
men, especially where this corporation was able to draw on resources built up 
in a legal monopoly, would have been totally inconsistent with this long tradition. 
There is no evidence that Congress was so motivated. In adopting the Fran- 
chise Act, it was concerned with establishing a successful transit enterprise 
within the District. The important tax concessions of sections 8 and 9 were 
extended for this purpose alone. Congress did not intend thereby to set D.C. 
Transit on the road of monopolization in fields extraneous to mass transporta- 
tion. 

The Board of Commissioners and the Corporation Counsel determined that the 
tax exemption of sections 8 and 9 extended to charter and sightseeing activities 
authorized by section 6 on the single ground that sections 8 and 9 spoke in terms 
of “The Corporation.” They reasoned that since the charter and sightseeing 
activities were carried on by “The Corporation,” the tax exemptions extended 
to the entirety of the corporate activities, including the nonfranchise opera- 
tions. This liberal construction, however, conflicts with both a previous deter- 
mination of the Corporation Counsel and with well settled rules of interpretation 
of such matters. 

As to the first, Corporation Counsel has already determined that the tax 
exemptions in sections 8 and 9 do not extend to all activities carried on by the 
eorporation. In his opinion dated January 17, 1957, he ruled that the company 
was liable for the payment of taxes in connection with the purchase of limou- 
sines in spite of the fact that those limousines were purchased by the corpora- 
tion. This was ratified by the Public Utilities Commission in Jn the Matter of 
the Net Operating Income of D.C. Transit System, Inc. (P.U.C. No. 3592), 
November 27, 1957. Hence, the District authorities have already determined 
that the use of the words “The Corporation” in sections 8 and 9 would not im- 
pliedly extend the tax exemptions of those sections to all corporate activities. 

Furthermore, even if the District officials believed that the Franchise Act was 
ambiguous in respect to charter and sightseeing activities, they should have 
construed the ambiguity in favor of the tax. It is, of course, within the power 
of Congress to grant tax exemption. It is also within the power of Congress to 
make such tax exemptions irrevocable by way of contract. But it has long been 
a fundamental canon of construction in respect to such immunities that they are 
to be strictly construed and that no exemption may be claimed unless it is ex- 
pressly and unconditionally granted in specific terms. As the Supreme Court 
stated in the early case of Minot v. Philadelphia, Wilmington and Baltimore 
Railroad Co. (85 U.S. 206, 225-226 (1874) ): 


“* * * The power of taxation is an attribute of sovereignty, and is essential 
to every independent government. As this court has said, the whole community 
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is interested in retaining it undiminished, and has ‘a right to insist that its 
abandonment ought not to be presumed in a case in which the deliberate pur- 
pose of the state to abandon it does not appear.’ Bk. v. Billings (4 Pet. 561). If 
the point were not already adjudged it would admit of grave consideration, 
whether the legislature of a State can surrender this power, and make its action 
in this respect binding upon its successors, any more than it can surrender its 
police power or its right of eminent domain. But the point being adjudged, the 
surrender when claimed must be shown by clear, unambiguous language, which 
will admit of no reasonable construction consistent with the reservation of the 
power. If a doubt arise as to the intent of the legislature, that doubt must be 
solved in favor of the State.” 

The broad construction of tax exemptions has been rejected in innumerable 
eases. The statement of the Court in Seton Hall College v. South Orange (242 
U.S. 100 (1916) ), is directly in point: 

“To all claims of contract exemption from taxation, must be applied the well- 
settled rule that, as the power to tax is an exercise of the sovereign authority 
of the State, essential to its existence, the fact of its surrender in favor of a 
corporation or an individual must be shown in language which cannot be other- 
wise reasonably construed, and all doubts which arise as to the intent to make 
such contract are to be resolved in favor of the State. Hoge v. Richmond & D.R. 
Co. (99 U.S. 348, 354, 25 L. ed. 303, 304) ; New Orelans City & Lake R. Co. v. 
New Orleans (148 U.S. 192, 195, 36 L. ed. 121, 122, 12 Sup. Ct. Rep. 406) ; 
Wilmington & W.R. Co. v. Alsbrook (146 U.S. 279, 294, 36 L. ed. 972, 978, 18 Sup. 
Ct. Rep. 72): Phoeniz F. & M. Ins. Co. v. Tennessee (161 U.S. 174, 179, 40 L. ed. 
660, 662, 16 Sup. Ct. Rep. 471): Yazoo & M. Valley R. Co. v. Adams (180 U.S. 
1, 22, 45 L. ed. 395, 407, 21 Sup. Ct. Rep. 240).” 

This rule of strict construction is doubly applicable in this case in view of 
the fact that the claim for tax exemption is based on a franchise between the 
company and the United States, for it is the universal rule that such franchises 
must be limited to their terms. As stated in Broad River Power Co. v. State of 
South Carolina (281 U.S. 537, 548 (1930) ) : ' 

“The very fact that legislative acts of this character are commonly prepared 
by those interested in the benefits to be derived from them, and that the public 
interest requires that they should be in such unequivocal form that the legisla- 
tive mind may be impressed with their character and import so that privileges 
may be intelligently granted or purposely withheld, has firmly established the 
rule that they must be strictly construed, and that any ambiguity or doubts as 
to their meaning and purpose must be resolved in favor of the public interest. 
(See Blair v. Chicago, supra (p. 471 of 201 U.S. 26 S. Ct. 427, 50 L. ed. 801). 
Northwestern Fertilizer Company v. Hyde Park, supra (p. 666 of 97 U.S. 24 L. 
ed. 1086). ‘The rule is a wise one; it serves to defeat any purpose concealed by 
the skillful use of terms, to accomplish something not apparent on the face of 
the act, and thus sanctions only open dealing with legislative bodies.” Slidell v. 
Grandjean, supra (p. 488 of 111 U.S., 4 8. Ct. 475, 487, 28 L. ed. 321).” 

Where, as here, a tax exemption is provided as part of a franchise or cor- 
porate authorization, the exemption is limited to the property and operations 
contemplated by the franchise or authorization. In this case, D.C. Transit was 
enfranchised for the single purpose of insuring a successful and efficient mass 
transportation system in the District of Columbia. Thus the contractual tax 
exemptions must be interpreted as extending only to property and operations 
used exclusively for that purpose. As stated in Bank of Commerce v. Tennessee 
(104 U.S. 493, 497 (1882)): 

“The doctrine declared in them [i.e., certain cited cases] that the exemption, 
in cases like the one in the charter before us, extends only to the property 
necessary for the business of the company, is founded in the wisest reasons of 
public policy. It would lead to infinite mischief if a corporation, simply by 
investing its funds in property not required for the purposes of its creation, 
could extend its immunity from taxation, and thus escape the common burden 
of government.” 

The opinion of the Corporation Counsel of the District of Columbia disagrees 
with these rules of construction. Under its view, the tax exemption provided by 
Congress can, under certain circumstances, be exploited to provide for a dol- 
lar-for-dollar subsidy out of District of Columbia tax revenues for deficit com- 
petition by D.C. Transit against independent small businessmen. Unless re- 
lief through reinterpretation is forthcoming Congress should act to make clear 
its original intention in this matter. 
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Here is a situation where taxpayers’ moneys are being used to subsidize D.C 
Transit in enterprises that will exterminate competitive businesses. Lron cally, 
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The public interest In the sightseeing and charter services industry in the 
District of Columbia metre politan area is self-evident As the seat of the Federal 
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cluding about 400,000 high achool students Tourism is second only to Govern. 
ment as an industry in the District of Columbia, Thousands of people depend 
on it for their livelihood, tneluding the employees of the Independent ch irter, 
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We are hopeful that you will give sympathetic consideration to the problems 
described herein, and will examine the matter from the viewpoint of the neces- 
sity for corrective action. 

A remedy is sorely needed, Senator, and we respecfully urge you to support 
Congressman Patman’s bill in the 86th Congress Legislation is required in 
order to restrict the D.C. Transit System, Inc., to the field in which the Con- 
gress intended it to concentrate : mass transportation. 

May we have your view ? 

A copy of this letter is being sent to Mr. Henry Burroughs, president, the 
Gray Line, Inc., with the suggestion that he contact you for a discussion of 
Congressman Patman’s bill. We will be deeply grateful if you will see him. 

Sincerely yours, 
LARRY WINTERS, 
Manager, Gray Line of the Olympics. 

Port ANGELES, WASH. 

CHARLES B. WEsT, 
Secretary, Alaska Hyway Tours, Inc. 

SEATTLE, WASH. 

GENE FE. HoLMEs, 
President, Gray Line Sightseeing Co. 
SEATTLE, WASH. 


[From the Congressional Record, Aug. 13, 1958] 


A Brit To CLARIFY THE PrIviIteces oF D.C. TRANStr MONOPOLY AND To RESTORE 
THE RIGHTS OF SMALL BUSINESSES IN COMPETITIVE FIELDS 


Mr. PATMAN. Mr. Speaker, I wish to call attention to a most distressing, unfair, 
and unusual situation in the District of Columbia, involving approximately 100 
small operators in the sightseeing industry who are in danger of being forced out 
of business by the D.C. Transit System, Inc. 

This state of affairs is the result of special privileges accorded to the D.C. 
Transit System, Inc., under Public Law 757, 84th Congress. Public Law 757 
grants the corporation a franchise to operate a mass transportation system in 
the District of Columbia and surrounding area. Section 6 of said law authorizes 
the corporation to engage in charter and sightseeing services subject to com- 
pliance with applicable laws, rules, and regulations of the District of Columbia. 
Sections 8 and 9 grant special benefits, including exemption from District of 
Columbia taxes, such as motor fuel tax, excise taxes, sales tax, mileage tax, and 
personal property taxes. 

The situation has become so acute for D.C. Transit’s competitors that the 
House Small Business Committee held public hearings on May 12, 16, and 19. 
This was done upon the request of Hon. John L. MeMillan, chairman, House 
Small Business Committee. I submitted a report to Chairman McMillan with 
the following letter of transmittal dated July 31, 1958: 
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Hon. JoHN L. MOMILLAN, 
Chairman, Commillee on the District of Columbia 
House of Representatives, Washington, D.C, 

Deak Mr. CHAIRMAN: I am pleased to transmit to you herewith a report by 
me covering those hearings which our committee recently concluded dealing with 
the complaints of small and independent sightseeing companies in the District of 
Columbia, 

You will recall, Mr. Chairman, our discussions and conferences concerning this 
matter at the conclusion of which you expressed to me a desire and a request 
that our committee conduct these hearings in order to develop information re- 
specting those factors that appeared to be operating to the prejudice of the small 
business members of that industry. 

In view of the fact that the adjournment of Congress is imminent, I have 
prepared this report which I trust will be of value to you in connection with 
your consideration of the situation. 

Mr. Chairman, I wish to emphasize that the competitive situation confronting 
the small and independent sightseeing companies operating in the District of 
Columbia is serious and unless remedied immediately, must inevitably lead to 
their extinction. 

I do not believe that the D.C. Transit System, Inc., which was granted a monop- 
oly in mass transportation in the District of Columbia and, among other bene- 
fits, a subsidy in the form of tax exemption by the Congress, should be permitted 
to utilize any part of its revenues of $25 million annually, derived from bus and 
trolley riders, and the advantages inherent in its ability to use mass transit 
facilities, such as equipment, garages, maintenance, and personnel, in competition 
with any taxpaying businessmen whether in charter and sightseeing, limousine, 
helicopter, or other industries. 

In addition, to date, Mr. Chalk has requested a subsidy on school fares, a rate 
increase, an increase in rate base, and extension or elimination of his obligation 
to remove streetcar tracks (estimated cost, $10 million). These concessions 
would provide Mr. Chalk with still larger revenues for competition with tax- 
paying businessmen. 

I cannot believe that the Congress, in granting the franchise to D.C. Transit 
System, Inc. (Public Law 757, 84th Cong.), realized the consequences which 
that franchise, as interpreted and applied to date, was bound to exert upon the 
small-business members of the sightseeing industry here in Washington. As you 
know, the franchise grants sweeping and unique benefits, including tax exemp- 
tions, to the transit system. These advantages have been applied and utilized 
as an effective competitive weapon which can result in the D.C. Transit System 
acquiring a monopoly in the sightseeing field in this area. I am confident that 
the Members of Congress, at the time they voted for this franchise, understood 
and believed that the benefits thereby conferred would be used to promote the 
advancement of the mass transportation system under private enterprise in 
the District of Columbia. Certainly, the Members had little, if any, reason to 
anticipate that their beneficience would be converted into destroying private 
enterprise in the sightseeing industry. 

In view of all the foregoing, I urge that you consider this matter at the 
earliest possible date in order that the Congress may be given the opportunity 
of acting thereon prior to adjournment. 

Sincerely yours, 
WRIGHT PATMAN, 
Chairman, Select Committee on Small Business. 


We must not permit such injustice to exist in our Nation’s Capital. Indeed, if 
any one of us had a similar situation in our own district, we would take 
quick action to correct the inequities. 


CONGRESSIONAL ACTION IS REQUIRED TO SUPPLEMENT THE PARTIAL RELIEF WHICH 
CAN BE PROVIDED BY THE DISTRICT OF COLUMBIA AUTHORITIES 


A. Tax exemption: The Board of Commissioners of the District of Columbia 
have adopted the view that the D.C. Transit operations in the charter and sight- 
seeing field are entitled to the statutory tax exemptions. They hold that when 
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Congress enacted section 6 of the Franchise Act, which authorized such activities, 
it meant to exempt those activities from the various taxes specified in sections 
8 and 9. This view is based on the opinion of Corporation Counsel of May 6, 
1958, adopted by the Board of Commissioners on the same date. 

President McLaughlin, however, was frank to admit that at best, the act was 
ambiguous in this respect. As he stated (record, p. 24): 

“This statute was pretty vague in many respects.” 

In my opinion, the statute, properly construed, was not ambiguous to this 
extent. I am confident that Congress did not intend to exempt charter and 
sightseeing operations from normal taxation and that the statute does not so ex- 
tend the exemptions. Section 6 specifically provides that charter and sight- 
seeing activities are to be carried on subject to the applicable laws of the Dis- 
trict of Columbia. These laws must by definition include the taxation and 
revenue laws of the District. I believe that with this plain, though economical, 
language, Congress specifically declared that the activities authorized by section 
6 were to be taxed, and explicitly ruled out extension of the exemptions in see- 
tions 8 and 9. In my view, the Corporation Counsel and the Board of Com- 
missioners misinterpreted the statute and misconstrued the statute and miscon- 
strued the intent of Congress when they held that the tax exemptions of sections 
8 and 9 reached these collateral enterprises. 

The interpretation of the District authorities, moreover, implies that Congress 
intended here to abandon policies which have long been fundamental to the 
body of national economic legislation; that is to say the policy in preserving 
competition and fostering and protecting small and independent businessmen 
Such as the businessmen engaged in charter and sightseeing operations in the 
Washington metropolitan area. To have granted a large company such as D.C, 
Transit a tax concession in its competition with small and independent business- 
men, especially where this corporation was able to draw on resources built up 
in a legal monopoly, would have been totally inconsistent with this long tradition, 
There is no evidence that Congress was so motivated. In adopting the Fran- 
chise Act, it was concerned with establishing a successful transit enterprise 
within the District. The important tax concessions of sections 8 and 9 were 
extended for this purpose alone. Congress did not intend thereby to set D.C. 
Transit on the road of monopolization in fields extraneous to mass transporta- 
tion. 

The Board of Commissioners and the Corporation Counsel determined that the 
tax exemption of sections 8 and 9 extended to charter and sightseeing activities 
authorized by section 6 on the single ground that sections 8 and 9 spoke in terms 
of “The Corporation.” They reasoned that since the charter and sightseeing 
activities were carried on by “The Corporation,” the tax exemptions extended 
to the entirety of the corporate activities, including the nonfranchise opera- 
tions. This liberal construction, however, conflicts with both a previous deter 
mination of the Corporation Counsel and with well settled rules of interpretation 
of such matters. 

As to the first, Corporation Counsel has already determined that the tax 
exemptions in sections 8 and 9 do not extend to all activities carried on by the 
corporation. In his opinion dated January 17, 1957, he ruled that the company 
was liable for the payment of taxes in connection with the purchase of limou- 
sines in spite of the fact that those limousines were purchased by the corpora- 
tion. This was ratified by the Public Utilities Commission in Jn the Matter of 
the Net Operating Income of D.C. Transit System, Inc. (P.U.C. No. 3592), 
November 27, 1957. Hence, the District authorities have already determined 
that the use of the words “The Corporation” in sections 8 and 9 would not im- 
pliedly extend the tax exemptions of those sections to all corporate activities. 

Furthermore, even if the District officials believed that the Franchise Act was 
ambiguous in respect to charter and sightseeing activities, they should have 
construed the ambiguity in favor of the tax. It is, of course, within the power 
of Congress to grant tax exemption. It is also within the power of Congress to 
make such tax exemptions irrevocable by way of contract. But it has long been 
a fundamental canon of construction in respect to such immunities that they are 
to be strictly construed and that no exemption may be claimed unless it is ex- 
pressly and unconditionally granted in specific terms. As the Supreme Court 
stated in the early case of Minot v. Philadelphia, Wilmington and Baltimore 
Railroad Co. (85 U.S. 206, 225-226 (1874) ) : 


“* * * The power of taxation is an attribute of sovereignty, and is essential 
to every independent government. As this court has said, the whole community 
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is interested in retaining it undiminished, and has ‘a right to insist that its 
abandonment ought not to be presumed in a case in which the deliberate pur- 
pose of the state to abandon it does not appear.’ Bk. v. Billings (4 Pet. 561). If 
the point were not already adjudged it would admit of grave consideration, 
whether the legislature of a State can surrender this power, and make its action 
in this respect binding upon its successors, any more than it can surrender its 
police power or its right of eminent domain. But the point being adjudged, the 
surrender when claimed must be shown by clear, unambiguous language, which 
will admit of no reasonable construction consistent with the reservation of the 
power. If a doubt arise as to the intent of the legislature, that doubt must be 
solved in favor of the State.” 

The broad construction of tax exemptions has been rejected in innumerable 
eases. The statement of the Court in Seton Hall College v. South Orange (242 
U.S. 100 (1916) ), is directly in point: 

“To all claims of contract exemption from taxation, must be applied the well- 
settled rule that, as the power to tax is an exercise of the sovereign authority 
of the State, essential to its existence, the fact of its surrender in favor of a 
corporation or an individual must be shown in language which cannot be other- 
wise reasonably construed, and all doubts which arise as to the intent to make 
such contract are to be resolved in favor of the State. Hoge v. Richmond & D.R. 
Co. (99 U.S. 348, 354, 25 L. ed. 308, 304) ; New Orelans City & Lake R. Co. v. 
New Orleans (143 U.S. 192, 195, 36 L. ed. 121, 122, 12 Sup. Ct. Rep. 406) ; 
Wilmington & W.R. Co. v. Alsbrook (146 U.S. 279, 294, 36 L. ed. 972, 978, 13 Sup. 
Ct. Rep. 72): Phoenia F. &€ M. Ins. Co. v. Tennessee (161 U.S. 174, 179, 40 L. ed. 
660, 662, 16 Sup. Ct. Rep. 471): Yazoo € M. Valley R. Co. v. Adams (180 U.S. 
1, 22, 45 L. ed. 395, 407, 21 Sup. Ct. Rep. 240).” 

This rule of strict construction is doubly applicable in this case in view of 
the fact that the claim for tax exemption is based on a franchise between the 
company and the United States, for it is the universal rule that such franchises 
must be limited to their terms. As stated in Broad River Power Co. v. State of 
South Carolina (281 U.S. 537, 548 (1980) ): 

“The very fact that legislative acts of this character are commonly prepared 
by those interested in the benefits to be derived from them, and that the public 
interest requires that they should be in such unequivocal form that the legisla- 
tive mind may be impressed with their character and import so that privileges 
may be intelligently granted or purposely withheld, has firmly established the 
rule that they must be strictly construed, and that any ambiguity or doubts as 
to their meaning and purpose must be resolved in favor of the public interest. 
(See Blair v. Chicago, supra (p. 471 of 201 U.S. 26 S. Ct. 427, 50 L. ed. 801). 
Northwestern Fertilizer Company v. Hyde Park, supra (p. 666 of 97 U.S. 24 L. 
ed. 1086). ‘The rule is a wise one; it serves to defeat any purpose concealed by 
the skillful use of terms, to accomplish something not apparent on the face of 
the act, and thus sanctions only open dealing with legislative bodies.” Slidell v. 
Grandjean, supra (p. 488 of 111 U.S., 4S. Ct. 475, 487, 28 L. ed. 321).” 

Where, as here, a tax exemption is provided as part of a franchise or cor- 
porate authorization, the exemption is limited to the property and operations 
contemplated by the franchise or authorization. In this case, D.C. Transit was 
enfranchised for the single purpose of insuring a successful and efficient mass 
transportation system in the District of Columbia. Thus the contractual tax 
exemptions must be interpreted as extending only to property and operations 
used exclusively for that purpose. As stated in Bank of Commerce v. Tennessee 
(104 0.8. 498, 497 (1882) ): 

“The doctrine declared in them [i.e., certain cited cases] that the exemption, 
in cases like the one in the charter before us, extends only to the property 
necessary for the business of the company, is founded in the wisest reasons of 
public policy. It would lead to infinite mischief if a corporation, simply by 
investing its funds in property not required for the purposes of its creation, 
could extend its immunity from taxation, and thus escape the common burden 
of government.” 

The opinion of the Corporation Counsel of the District of Columbia disagrees 
with these rules of construction. Under its view, the tax exemption provided by 
Congress can, under certain circumstances, be exploited to provide for a dol- 
lar-for-dollar subsidy out of District of Columbia tax revenues for deficit ecom- 
petition by D.C. Transit against independent small businessmen. Unless re- 
lief through reinterpretation is forthcoming Congress should act to make clear 
its original intention in this matter. 
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Under dates of July 10 and July 14, Mr. Roy Chalk, president, D.C. Transit 
System, Inc., informed the District of Columbia Public Utilities Commission of 
his desire to make the following “concessions” in order to solve the problems 
of his competitors in charter and sightseeing: 

First. To pay voluntarily from July 1, 1958, forward, the District of Columbia 
motor-fuel tax on all of our sightseeing operations. 

Second. To work out, if possible, an agreement with the staff of your Com- 
mission, as to a set of rules for the allocation of all appropriate items to our 
Sightseeing, charter (including Government contracts), and limousine opera- 
tions ; and 

Third. To exclude all sightseeing, charter (including Government contracts) 
and limousine operations, profits and/or losses, for purposes of all present and 
future rate proceedings or determinations. 

Concession No. 1 does not mention other District of Columbia taxes from 
which D.C. Transit is exempt. Nor does D.C. Transit agree to pay motor fuel 
tax on charter service, which is alleged to be, by far, the largest part of its 
charter and sightseeing division. As for “concessions” numbered 2 and 8, the 
newspapers have reported that interpretation of those concessions have resulted 
in frequent verbal skirmishes between attorneys for D.C. Transit and the Publie 
Utilities Commission during recent rate hearings. 

D.©. Transit’s competitors maintain that interpretations of those “conces- 
sions” by D.C. Transit officials at recent Public Utilities Commission rate hear- 
ings prove that the “concessions” are ineffectual. The following are excerpts 
of letters, addressed to the House Small Business Committee by two D.C. Tran- 
sit competitors, in reply to certain assertions made by Mr. Chalk in a supple- 
mental statement he submitted to the committee under date of July 18: 


Roserts & McINNIs, 
Washington, D.C., July 28, 1958. 
Hon. Wright PaTMAN, 
Chairman, Small Business Committee, 
House of Representatives, Washington, D.C. 

Dear Mr. CHatRMAN: As counsel for Safeway Trails, Inc., * * * we are con- 
cerned with the assertions of Mr. Chalk as follows: 

(1) “After studying all of the pertinent facts, we at D.C. Transit concluded 
that we would be entitled to the full rate increase requested by us in the PUC 
rate case even after the allocation and exclusion requested by the PUC staff. 
In addition, we noted that our rate of return was so far below the amount au- 
thorized by the Congress that it was of no consequence whether or not we al- 
located the above-described operations, even if such operations were incurring 
the losses alleged by the staff of the PUC.” (Quotation from Mr. Chalk’s 
supplemental statement, July 18.) 

Our reply: Exhibit B, to which this statement is related, was a letter dated 
July 10 and addressed to the committee. It purported to make voluntary con- 
eessions which would alleviate unfair competition with other motor carriers 
operating in the Washington area. In this connection, Mr. Chalk, supposedly 
with the authority of this corporation, volunteered from July 1, 1958, to pay Dis- 
trict of Columbia motor vehicle fuel tax on sightseeing operations; to work out 
with the District of Columbia Public Utilities Commission a set of accounting 
rules for the allocation of all appropriate items of the sightseeing operations; and 
to exclude all sightseeing operations profits and/or losses for purposes of all 
present or future rate proceedings or determinations. Subsequently, under date 
of July 14 (exhibit D of Mr. Chalk’s communication), he agreed to amend his 
July 10 letter so as to extend to charter (including Government contracts) and 
limousine operations, the principle of allocation of expenses. On July 14, how- 
ever, as a result of embarrassing lack of coordination between Mr. Chalk and 
Mr. James B. Flannigan, vice president and controller of D.C. Transit System, 
Inc., the latter resented to the Public Utilities Commission in the District of 
Columbia increased fare case a communication in ostensible compliance with an 
earlier mandate that the accounts be correctly allocated, in which he insisted 
that such allocation was being prepared only by order of the Commission ; that he 
personally disapproved of it; and that he considered that the huge losses en- 
countered in the promotion of sightseeing, charter, and governmental operations 
business were justified in the interests of creating a glamorous public relation- 
ship with the normal city transit bus operation. Subsequently, Mr. Flannigat, 
who clearly is the operating head of Mr. Chalk’s Washington properties, modi- 
fied his position in purported compliance with the Chalk agreement, but the allo- 
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eation studies which he submitted to the District of Columbia Commission made it 
very clear that the compliance was in theory only and that the D.C. Transit Co. 
intended to negotiate with the staff of the Commission an arrangement under 
which a very large part of the losses and extravagancies of the extracurricular 
services of D.C. Transit would remain buried in the subsidized accounts of the 
company. Illustratively, he proposed that only 50 percent of the promotional ex- 
penses assignable to or identified with charter operations would be deducted 
With respect to Government 
contract operations in which D.C. Transit competes with other qualified and 
licensed operators in the District of Columbia, Mr. Flannigan proposed that none 
of the costs attributable to depreciation, general overhead, or management, or 
solicitation of the Government contract business through officers, employees, and 
retained organizations, should be excluded from the operating expenses of the 
mass transportation operation. The data which he submitted, supposedly in ac- 
cordance with the agreement of full allocation and exclusion of the special serv- 
ices, in no sense were commensurate with the costs that totally separate and 
competitive operations would encounter. This was the D.C. Transit compliance 
with representations made by Mr. Chalk to the committee. It is quite understand- 
able that Mr. Flannigan could testify under oath to the District of Columbia 
Public Utilities Commission that the changes as a result of his allocations of 
charter, etc., services were “not significant.” 

(2) “As the result of my two letters to the PUC, it is clear that the so-called 
issue of ‘subsidy’ is no longer a realistic issue. After I filed my letters of July 
10 and 14 in the present PUC rate case, the PUC ruled on July 15, 1958 that the 
question of subsidy is no longer an issue in the present D.C. Transit rate case 
before the PUC. Over the objections of counsel for Gray Line and our other 
competitors, the PUC has now conclusively ruled that in view of my concessions, 
the matter of the alleged subsidy was not an issue in the proceeding or in any 
future transit rate case.” (Quotation from Mr. Chalk’s supplemental statement, 
July 18.) 

Our reply: The statement is not only untrue, it is ridiculous. The congres- 
sional legislation makes the question of subsidy an imperative part of every 
rate case involving the D.C. Transit Co. The Commission did not rule that the 
question of subsidy or even the question of competition of subsidy upon inflated 
operating bases was to be excluded from the case and, in fact, it has been the 
subject and will be the subject of intensive cross-examination and substantial 
affirmative evidence. It is to be noted in this connection that Mr. Chalk con- 
cedes the hypocritical character of his concession. On the same page, he says: 

“Because I am so certain that there is no subsidy in fact and because I am 
so certain that the PUC will so find, I have agreed to make the concessions 
which I have described in my letters to PUC Chairman George E. C. Hayes of 
July 10 and 14 (exhibits B and D enclosed herewith) .” 

If Mr. Chalk was advised and assumed that the inclusion of the deficits in 
the special services operations were inconsequential or unimportant, it is clear 
that his concession of absolute allocation was fictional. 

(3) At page 32 (of Mr. Chalk’s supplemental statement, July 18), after say- 
ing that PUC staff member Falk has shown a loss of $200,000 in the 1957 transit 
sightseeing operations of D.C. Transit, the letter stated: 

“If, moreover, the charges for such labor and equipment are charged to sight- 
seeing, then the equivalent amount of such expenses should be withdrawn from 
the mass transit charges, thereby increasing mass transit profits accordingly. 
If, therefore, it is said that sightseeing operations resulted in a loss, it neces- 
sarily must follow that our other net profit was understated proportionately 
by the absorption in sightseeing operations of costs which otherwise would 
have been charged to mass transit operations.” 

This is plain gobbledygook. Obviously, if the correct accounting with full 
allocation to the special services is maintained, the operating expenses of the 
mass transportation services would be less, the increase in rates required of 
the public would be less, and the loss reflected in the company’s demand for 
increased schoolchildren fares would be substantially less. The difficulty lies 
in the fact that the basic book records maintained by D.C. Transit erroneously 
bury the special service losses and it requires persistent accounting detective 
work to untangle the basic errors. The alternative would be a mandatory, if 
not statutory, provision that prohibits the inappropriate accounting. 

(4) “Finally, as I pointed out above, the overall result of sightseeing sales 
promotion has been to increase gross passenger revenues through the induce- 
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ment to more persons to ride our street cars and buses. All of the upward turn 
in passenger revenues should be attributed to our sales promotion work in the 
sightseeing business.” (Quotation from Mr. Chalk’s supplemental statement, 
July 18.) 

Our reply: This is a plainly dishonest statement. It is not necessary to in 
any sense depreciate the superiority of Madison Avenue approach which Mr, 
Chalk has applied to our District of Columbia transit situation in order to 
reach a conclusion that unlimited advertising and promotion of a competitive 
nonh-mass-transportation service at the expense of the mass transportation public 
must be restricted. If the airline owners of the D.C. Transit System are willing 
to expend their own capital (apart from Federal subsidy for airlines) in efficient 
promotion of the sightseeing business, and if this relationship can be policed 
under a private ownership subsidy policy, there could be no valid objection from 
their competitors. However, basic commonsense indicates restriction on mo- 
nopolistic access to the public purse or to the pocketbooks of the mass transporta- 
tion riders. 

The seriousness of the fundamental issue before this committee is acknowl- 
edged. Every major city in the country is confronted with the necessity of a 
solution of the transportation problem involved in preventing further decay of 
the central city area because of the departure to the suburbs. Some seek solu- 
tion in governmentally owned operations. In the District of Columbia, Congress 
has at least tentatively imposed a system of semiautomatic rate increases and 
public subsidy. In the meantime, the engineers have spent hundreds of thou- 
sands of dollars in reaching technical solutions which require the use of long- 
distance buses, suburban buses, and even new rail transit systems. Any con- 
clusion of this committee which would destroy other existing transit and trans- 
portation facilities prior to their use in the composite system and at the public 
expense would be very unfortunate. 


Wir1iaAM A. ROoBERTS, 
Counsel for Safeway Trails, Inc. 


THe Gray LINE, 
Washington, D.C., July 238, 1958. 
Hon. WricHTt PATMAN, 
Chairman, House Small Business Committee, 
House of Representatives, Washington, D.C. 


DeaR Mr. PATMAN: Mr. Chalk seems to imply he has remedied the inequity of 
this situation by his letters of July 10 and July 14, 1958. He claims too much. 
Those letters do not propose anything like competitive equality. 

1. The offer in respect to tax exemption consists of nothing more than a 
proposal to pay a motor fuel tax on fuel consumed in vehicles in tour sight- 
seeing service. But 90 percent of Mr. Chalk’s nontransit revenues stem from 
charter activities, which he excludes from his proposal. 

2. Mr. Chalk states that in those letters he has agreed to allocate sightseeing, 
charter, and limousine losses out of his corporate expenses for purposes of rate 
proceedings before the Public Utilities Commission. This kind of assurance 
might easily be misunderstood by the committee. It would have no effect on 
D.C. Transit’s singular ability to use its mass transit revenues and resources to 
underwrite its competitive losses in charter and sightseeing. Furthermore, in 
spite of the fact that the committee’s own hearings demonstrated that Mr. Chalk’s 
charter and sightseeing losses were not less than $198,000 (hearings, transcript, 
p. 87), he has recently submitted a schedule, purportedly pursuant to this agree- 
ment to allocate, which shaves those losses down to $30,000 and dramatically 
illustrates the pitfalls of D.C. Transit’s own self-serving allocations in these 
matters. 

In short, it is spectacularly not true that Mr. Chalk’s letters of July 10 and 14 
to the Public Utilities Commission rendered academic and moot the basic issues 
in the committee investigation or answer completely all of the matters as to 
which the public hearings were presumably called to investigate (p. 20). The 
complaints which the committee heard in its investigation were leveled at D.C. 
Transit’s ability to use its revenue and resources to compete at a loss with the 
independent charter and sightseeing companies in the area, a circumstance 
which unless remedied will inevitably lead to a monopoly of a once competitive 
industry. The Commission, on the other hand, is concerned with the quite dif- 
ferent issue of transit rate levels. Hence, regardless of the state of the record, 
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the Commission could not issue relief in that proceeding which will have any 
effect on the circumstances of D.C. Transit’s incipient monopoly powers at issue 
in the complaints presented here. Mr. Chalk would still be able to throw tax- 
exempt transit moneys into charter and sightseeing. He would still be able to 
use his common carrier buses and garages in those fields. He would still at- 
tempt to include the lion’s share of his charter and sightseeing losses in his 
transit expenses by careful accounting misallocations. And he could stili en- 
gage in predatory competitive practices against independent competitors such as 
paying excessive commissions, engaging in unjustified advertising, retaliating 
against complainants with street hawkers and other tactics which the record 
of the proceeding indicates he has used in the past. 

We think Mr. Chaik is not confused. He understands the complaints perfectly 
and it is a situation he deplores as indicated by his complaint to the CAB against 
his airline competitors’ rate reductions—except, of course, where he is the sole 
beneficiary. 

Mr. Chalk’s letter of July 18 implies that Mr. Chalk is not earning the rate of 
return on his investment which Congress, he says, authorized (p. 17). The 
record shows that Mr. Chalk’s total personal investment in the D.C. Transit com- 
pany (whose revenues exceed $25 million per year) was only $500,000 (e.g., hear- 
ings, transcript, p. 35). For this he received 100 percent of the common stock. 
For the fiscal year ending August 31, 1957, that company earned $589,488, after 
income taxes, and had available for dividends on Mr. Chalk’s stocks no less than 
118 percent of his investment (hearings, p. 39). 

Mr. Chalk suggests again that Public Utilities Commission rate regulation 
would be an effective answer to the complaints against him. Mr. Hayes, Chair- 
man of that Commission, has already stated that such regulation would not be 
wholly effective (hearings, p. 51). 

The facts—that is, D.C. Transit’s tax exemption, its excessive profits on Mr. 
Chalk’s investment, its totally unjustified losses in charter and sightseeing, its 
ability to use transit resources and revenues to cover those losses, and the likeli- 
hood that unless a remedy is forthcoming the independent charter and sight- 
seeing companies of the area will be bankrupt—are on the record. For 2 years 
now, the Gray Line has been competing in the face of this dangerous, incipient 


monopoly. Every day brings it and the other independent sightseeing companies 
of Washington closer to bankruptcy. These matters have been aired with the 
committee. 


We hope that the time has come for remedies, and that attention 
will be focused on corrective legislation, Department of Justice Antitrust Divi- 
sion action—as Mr. Chalk himself recommends—and effective Public Utilities 
Commission regulation, all geared to an equalization of opportunity in the charter 
and sightseeing industries of Metropolitan Washington. 


THE GRAY LINE, INC., 
HENRY BuRROUGHS, President. 


B. SEGREGATION OF EXTRANEOUS OPERATIONS 


Congress should limit D.C. Transit’s power to intertwine extraneous activities 
in with its monopoly transit operations. The company received major concessions 
from Congress because it expressed its readiness to concentrate on the over- 
whelmingly important problem of providing the residents of the District of 
Columbia with mass transit services. In this commitment the public and the 
Federal Government have a vital interest. D.C. Transit has engaged in an ag- 
gressive campaign of unfair competition which can lead to a monopolization of 
charter and sightseeing industries. In addition, the company has applied for 
authority in the corporate name to engage in scheduled limousine service to New 
York City and scheduled helicopter service in the Washington metropolitan area. 
Finally, it has announced plans to build shopping centers, office buildings, and 
other real estate developments in the District of Columbia. All these have been 
or will be conducted by the D.C. Transit Corp. and will be financed and operated 
with the assets and personnel of a company which came to Congress represent- 
ing itself as a transit enterprise. 

The company personnel is already spread thin over a variety of affiliated 
enterprises. Even Mr. Chalk admitted that he lost sight of the distinction 
between D.C. Transit and its airline parent “occasionally” (hearings p. 146). 
The advertising of the companies carries the names of both concerns. The 
transit trolley and buses promote the sightseeing operations. The Trans 
Caribbean name is spread on the sides of those trolleys and buses. The New 
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York tieline is used in transit, sightseeing, charter, and rental limousine opera- 
tions (hearings, p. 136). Trans Caribbean personnel sell Trans Caribbean tickets 
in the sightseeing headquarters owned by the transit company and in respect 
to the D.C. Transit sales department personnel, Mr. Chalk admitted that they 
worked in a variety of fields (hearings p. 135) : 

“* * * it would be hard to allocate which portion of a man’s salary should be 
chargeble to charter or sightseeing business. I just want to make that clear. 
There isn’t a clear line.” 

Congress did not contemplate such a conglomerate, diffused, and complex 
corporate enterprise when it enfranchised the company in 1956. Concern at that 
time was directed to the District mass transportation system. D.C. Transit, 
in applying for that francise, held itself out as a company which would concen- 
trate on the problem of transit service. It is now apparent that transit opera- 
tions are to be only a part of an empire which will also include a scheduled 
airline, an interstate limousine service, a helicopter system, a diesel and engine 
sales agency, real estate holdings, and charter, sightseeing and limousine oper- 
ations. 

These new circumstances and considerations compel a reconsideration of the 
terms and conditions properly to be attached to the monopoly transit franchise 
within the District. Nor is Congress forestalled from taking proper action to 
protect the interests of the public. The Franchise Act is for a term of 20 years. 
It may be repealed at any time for nonuse. If it is revoked after 7 years, the 
corporation waives any claim for damages. These provisions do not mean that 
Congress is barred from enacting effective and necessary regulatory legislation 
at any time before or after the seventh year affecting D.C. Transit’s operations. 
D.C. Transit is not, by virtue of the Franchise Act, in a special position in respect 
to police power legislation. Franchised companies are not immune. The police 
power is never and cannot be bargained away by a franchise. If the general 
welfare of the community requires regulation which affects the method of oper- 
ation of holders of franchises, they may not complain. The welfare of the com- 
munity always is paramount. The Supreme Court of the United States has so 
held on numerous occasions. In Chicago & Alton Railroad Company v. Tran- 
barger (238 U.S. 67, 76-77 (1915), the Court enunciated the principle in the 
following language: 

“But a more satisfactory answer to the argument under the contract clause, 
and one which at the same time refutes the contention of plaintiff in error under 
the due process clause, is that the statute in question was passed under the 
police power of the State for the general benefit of the community at large and 
for the purpose of preventing unnecessary and widespread injury to property. 

“It is established by repeated decisions of this Court that neither of these 
provisions of the Federal Constitution has the effect of overriding the power 
of the State to establish all regulations reasonably necessary to secure the 
health, safety, or general welfare of the community ; that this power can neither 
be abdicated nor bargained away, and is inalienable even by express grant; and 
that all contract and property rights are held subject to its fair exercise. At- 
lantic Coast Line R. Co. v. Goldsboro (232 U.S. 548, 558, 58 L. ed. 721, 726, 34 
Sup. Ct. Rep. 364), and cases cited. And it is also settled that the police power 
embraces regulations designed to promote the public convenience or the gen- 
eral welfare and prosperity, as well as those in the safety. Lake Shore & M. 8. 
R. Co. v. Ohio (173 U.S. 285, 292, 43 L. ed. 702, 704, 19 Sup. Ct. Rep. 465) ; Chi- 
cago, B é Q R Co. v. Illinois (200 U.S. 561, 592, 50 L. ed. 596, 609, 26 Sup. Ct. Rep. 
341, 4 Ann. Cas. 1175); Bacon v. Walker (204 U.S. 311, 317, 51 L. ed. 499, 502, 
27 Sup. Ct. Rep. 289).” 

This doctrine has been applied to the extent of permitting subsequent legis- 
lation which outlawed a particular activity or business for the general wel- 
fare notwithstanding the legislature had previously granted a franchise to a 
company to engage in that business. 

“Stone v. State of Mississippi (101 U.S. 814 (1880)) (legislature conferred a 
franchise on a private corporation to conduct a lottery business; subsequently 
udopted State constitution prohibited lotteries) ; Boston Beer Co. v. Common 
wealth of Massachusetts (97 U.S. 25 (1878)) (private corporation chartered by 
legislature to manufacture malt liquor; legislature subsequently enacted pro- 
hibition law).” 

It always permits regulations of the mode or manner of doing business by the 
holder of a franchise when that seems advisable to the legislative body. 

“Atlantic Coast Line Railroad Co. v. City of Goldsboro (232 U.S. 548 (1914)) 
(railroad company franchised by legislature to operate tracks through area 
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which later became a city; subsequent city ordinance regulated operations on 
tracks within city and prohibited certain practices) ; Northwestern Fertilizing 
Co. v. Village of Hyde Park (97 U.S. 659 (1878) ) (private corporation franchise 
by legislature to operate fertilizer works at specified place; subsequent village 
ordinance outlawed operation as a nuisance).” 

In this case, D.C. Transit’s activities must be regulated. It is engaging in un- 
fair competition against small and independent businessmen in the charter and 
sightseeing fields. It is doing this through a substantial tax concession and 
is using the resources, equipment, personnel, and financial power of the transit 
system. It has announced similar plans to invade other competitive areas and 
threatens again to exploit its special transit concessions and advantages and to 
exercise power in these fields as well. 

It is imperative that Congress condition and erect necessary safeguards around 
entry into extraneous and collateral fields by an enfranchised transit monop- 
oly which has the responsibility to conduct mass transportation in the met- 
ropolitan area of Washington. Specifically, if Congress should permit D.C. 
Transit to engage in outside operations at all, it should at least be on a basis 
of complete corporate and operational separation. It should condition, D.C. 
Transit’s right to engage in such enterprises by providing that in each instance 
of operations outside the transit bus and trolley fields, D.C. Transit would be 
required to set up and establish a separate division, using separate and distinct 
facilities, personnel, finances, so that transit equipment, personnel, and finances 
would be limited to transit operations. 

Such a statutory prohibition under the Congress police power would not en- 
tail any special problems in the case of such activities as real estate enterprises, 
helicopter service, and interstate limousine operations. However, D.C. Transit 
has argued that its charter and sightseeing bus operations were a special case. 
It took the position that they were an integral part of transit service, and that 
to require D.C. Transit to operate in these fields with separate buses and per- 
sonnel would seriously injure the mass transportation system. 

This contention as it was phrased at the House Small Business Committee 
hearing was not supported by the facts. The charter and sightseeing bus opera- 
tions of D.C. Transit have clearly not contributed to the financial success of 
the corporation. In fact, the contrary is true. As operated to date, these charter 
and sightseeing operations have been a very substantial drain on D.C. Transit’s 
resources. They have lost 50 cents for every dollar of revenue they have pro- 
duced. It is obvious that to the extent that D.C. Transit has dedicated its tran- 
sit buses and operators to charter and sightseeing work, it has drained finances 
of the company and substantially prejudiced the financial integrity of the transit 
operations. 

Secondly, the facts do not bear out the contention that D.C. Transit employs 
its buses in charter and sightseeing work in order to increase utilization. 

The tour sightseeing schedules of D.C. Transit, as reported in the attachments 
to the letter of J. H. Flanagan, vice president and comptroller to the House 
Small Business Committee, May 28, 1958, indicate that each sightseeing trip by 
D.C. Transit either begins before 10 a.m. or extends past 4 p.m., and hence pulls 
buses from transit operations during peak rush hours. Mr. Chalk’s position could 
only be successfully advanced if the buses were used in charter and sightseeing 
work exclusively between the hours of 10 a.m. and 4 p.m. The record does not 
support this. 

Accordingly, the charter and sightseeing operations actually remove transit 
buses from the mass transportation system during the peak hours and hence 
these operations do not contribute, as Mr. Chalk suggested, to maximum utiliza- 
tion of equipment and personnel. 

It appears that charter and sightseeing operations could be segregated from 
the transit activities as easily as the other activities proposed by D.C. Transit 
in competitive fields, such as helicopter service, real-estate activities, and inter- 
state limousine operations. It further appears that such segregation would not 
have an adverse effect on the financial health of the transit operations; if 
anything, it would help it, in view of the company’s losses in these enterprises. 
It is imperative that Congress require such segregation. 

Segregation is necessary, not only to avoid unfair competition by D.C. Transit 
against small and independent businessmen in competitive fields, but also in 
order to avoid misuse and exploitation of the special privileges granted for trans- 
it purposes. D.C. Transit should be compelled to concentrate on mass trans- 
portation. Congress granted its franchise privileges because of a crisis in this 
field. It did not contemplate, and should now move to forestall, the development 
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of D.C. Transit into a conglomerate hydra extending its powers out from a 
transportation monopoly into extraneous competitive industries. 

In my view, the problem of placing the D.C. Transit System, Inc., and its com- 
petitors on a basis which will be fair, reasonable, and just is of concern to the 
Congress. It is an economic problem that affects directly the welfare of nu- 
merous small businessmen and their employees. 

Therefore, I am introducing H.R. , a bill which will effectuate the 
intent of Congress in passing the Franchise Act by requiring that the facilities, 
equipment and personnel employed by D.C. Transit in the mass transit system 
for which it was granted a monopoly and tax exemptions shall not be em- 
ployed in any sideline enterprise in competition with the nonsubsidized and 
taxpaying companies. The bill does not breach the franchise; it merely regulates 
the conduct of those operations in a manner so obviously needed to prohibit the 
unfair competitive situation which has arisen and which clearly was never con- 
templated by the Congress. 

The bill is as follows: 





“A BILL To insure effective regulation of D.C. Transit System, Inc., and fair and equal 
competition between D.C. Transit System, Inc., and its competitors 


“Be it enacted, etc., That all assets, including the real, fixed, personal, rolling, 
or quick assets of D.C. Transit System, Inc., used or usable, and all personnel 
employed in providing the service of mass transportation of passengers for hire, 
as provided in section 1 of the Act of July 24, 1956 (70 Stat. 598), shall be used 
and employed exclusively in such mass transportation service, and shall not be 
used or employed in whole or in part in any other service in competition with 
the service of any other company. The Public Utilities Commission of the Dis- 
trict of Columbia is hereby authorized and directed to promulgafe such rules, 
orders, and regulations as shall be necessary to implement this Act.” 


AIRLINE GROUND TRANSPORTATION ASSOCIATION, INC., 
New York, N.Y., April 6, 1959. 
Senator JosrpH S. Criark, Jr. 
Senate Office Building, Washington, D.C. 


Dear SENATOR CLARK: We are deeply concerned about the incredible situation 
in the District of Columbia where the D.C. Transit System, Inc., a private, profit 
corporation with annual revenue of $25 million from a tax-exempt monopoly in 
mass transportation, is utilizing its profits and resources to make inroads upon 
competitive fields, including routes to airports, charter and sightseeing services, 
and others. In these industries, over 100 small firms are being harassed by D.C. 
Transit’s forays. 

For example, at Friendship Airport, D.C. Transit’s representatives have ag- 
gressively solicited the airport director and airline managers in attempts to take 
over the service rendered, under contract, by one of our members, Airline 
Limousine, Inc. While Airline Limousine, Inc., pays approximately $15,000 on 
a gross receipt basis annually as a franchise fee to the airport, plus innumerable 
city and State taxes, D.C. Transit is exempt from those taxes and the tax on 
motor fuel. Thus, D.C. Transit spends huge sums on advertising and offers 
service at discount prices. 

It has also been brought to our attention that the legislative history of Public 
Law 757, section 6, which authorizes D.C. Transit to engage in charter and 
sightseeing services, is very unusual. An exchange of correspondence, dated 
February 25, 1959, between Senator Dirksen and the offices of the Senate legis- 
lative counsel explains the history of section 6. The letters clearly show that 
“taxicabs and sightseeing buses” were specifically excluded from the “‘transporta- 
tion system” in the original bill, 8S. 3073, title 1, section 102(c), as amended and 
passed in the Senate on May 9, 1956, and as amended and passed in the House 
on May 17, 1956. The Senate disagreed with certain House amendments to other 
sections of the bill, and asked for a conference. The House insisted on its amend- 
ments, and agreed to a conference. The section which excluded “taxicabs and 
sightseeing buses” from the “transportation system” was deleted in that con- 
ference, and a new provision, now section 6, was inserted, granting charter and 
sightseeing rights to D.C. Transit. Hence, there were no hearings on section 6 
of Public Law 757. It is our understanding that insertion of new provisions in 
conference is against the rules of the Senate and House. 
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Furthermore, hearings on remedial legislation have not been scheduled by the 
Senate District Committee or the House Interstate and Foreign Commerce 
Committee. 

This disregard of the welfare of a segment of the Nation’s business community 
is a cruel discrimination which has no place in our country. We are confident 
that if there is any one subject on which the whole Nation will feel one sentiment, 
it will be on this outrage, and the popular indignation will vote its vengeance. 

In our view, this is a matter of national concern. Has it become the policy of 
the Federal Government to encourage and foster the elimination of competitive 
businesses? Is this to be adopted as a national principle? 

If any Member of Congress truly believes that the best interests of the Nation 
are served by granting privileges which can be used to squeeze out small busi- 
nesses, it is his duty to put his case ingenuously to the Nation and to be willing 
to stake his political future on the issue. 

Judging from the record of the House Small Business Committee hearings and 
copies of press clippings we have received, the D.C. Transit System, Inc., and its 
advocates have used every known device to obscure the real issue in this case. 
The true issue is whether the D.C. Transit System, which was granted a privi- 
leged position by the Federal Government, should be permitted to hurl itself into 
competitive fields. 

Any conscionable, exeprienced businessman would admit that the corporation’s 
ability to use its mass transit revenue and resources to finance its invasions of 
competitive industries, combined with its intermingling of facilities—equipment, 
manpower, garage, and maintenance—produce an insuperable advantage in com- 
petition with small businesses. 

It is indeed difficult to follow the reasoning of the Members of Congress who 
advance the cause of the D.C. Transit System. We understand that the D.C. 
Transit System is exempt from certain District of Columbia taxes which Capital 
Transit Co., the predecessor company, paid, in the amount of about $1 million 
annually. Why is it in the interest of the people of this country to give a cor- 
poration a large amount of money in the form of tax exemption which it can use 
to compete with other companies whose business is correspondingly reduced? 
How do our people gain from a policy which produces no tax from the D.C. 
Transit System and less tax from its competitors? And, of course, since the 
Federal Government contributes millions of dollars annually to the budget of 
the District of Columbia, all the Nation’s taxpayers carry the burden of the D.C. 
Transit System’s tax exemption. 

Now, more bills, S. 801, S. 808, H.R. 3663, and H.R. 3664, have been introduced 
in the Congress to subsidize D.C. Transit for carrying schoolchildren, despite the 
fact that a fare increase was granted to the corporation for this purpose effective 
September 1, 1958. These bills, if enacted, would be an added blow to D.C. 
Transit’s competitors. They would provide the corporation with an additional 
$500,000 annually, which could be used for the purpose of eliminating taxpaying 
enterprises. 

We are at a loss to understand the necessities upon which these bills are 
founded. Is it because D.C. Transit’s owner is not receiving a high enough 
return upon his investment? What are the hardships to the corporation that 
need to be alleviated? What benefits to the public will result from the adoption 
of these measures? 

This situation calls loudly for the instantaneous interposition of a vigorous 
arm—to restore some measure of equality to the hapless businessmen who 
are affected, or will be affected in the future by D.C. Transit’s competition. By 
your duties as a Member of Congress, you can maintain, with firmness, the best 
interests of the Nation. You can protect numerous small businessmen in their 
battle for survival with a privileged, tax exempt corporation which is over- 
whelmingly superior in resources. 

The July 19, 1958, transcript of the Senate District Committee hearings on 
school fare subsidy quotes the president of D.C. Transit as saying, “The whole 
committee did very well by me” (p. 17). Would it not be in the public interest 
now for the members of the committee to ask him to return the favors by 
voluntarily withdrawing from competition with taxpaying enterprises? This 
would save time and effort for the Members of Congress and expense to the 
public treasury. The endless subsidies to the D.C. Transit System are needless 
impositions upon the Nation’s taxpayers. 

Congressmen Wright Patman, Harold R. Collier, Walter FE. Rogers, and Sena- 
tors Dirksen, Douglas, Yarborough, O’Mahoney, Langer, Thurmond, and 
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Kefauver have introduced identical bills to confine D.C. Transit to mass trans- 
portation. The bills are H.R. 2316, H.R. 4163, H.R. 4815, and S. 304, respectively. 
They have been referred to the House Interstate and Foreign Commerce Com- 
mittee and the Senate District Committee. May we count on your support of 
this legislation? 
What is your view as to whether a profit corporation, with tax exemption and 
a monopoly, should be allowed to invade competitive industries? 
Sincerely, 
AIRLINE GROUND TRANSPORTATION 
ASSOCIATION, INC., 
HERBERT J. DEGRAFF, 
Executive Secretary and General Manager. 


REGULATION OF D.C. TRANSIT SYSTEM 


Speech of Hon. Everett McKinley Dirksen, of Illinois, in the Senate of the 
United States, Wednesday, January 14, 1959 


Mr. DirKsEN. Mr. President, on behalf of myself, the senior Senator from 
Illinois [Mr. Douglas], the Senator from Wyoming [Mr. O’Mahoney], the Senator 
from North Dakota [Mr. Langer], the Senator from South Carolina [Mr. Thur- 
mond], and the Senator from Texas [Mr. Yarborough], I introduce a bill to in- 
sure effective regulation of the D.C. Transit System, Inc., and fair and equal 
competition between the D.C. Transit System, Inc., and its competitors. 

A related bill (H.R. 13767) was introduced in the House of Representatives too 
late in the 2d session of the 85th Congress for the Committee on Interstate and 
Foreign Commerce to take action before adjournment. That measure was spon- 
sored by the chairman of the House Select Committee on Small Business (Repre- 
sentative Wright Patman), and he has advised that he will reintroduce the pro- 
posal in the House today or tomorrow. The purpose of this proposed legislation 
is to clarify the privileges of D.C. Transit System, Inc., and to restore the rights 
of small businesses in competitive fields. 

I share the growing concern among members of Congress that numerous small 
businesses in the District of Columbia are being hurt by tax-free competition of 
thte D.C. Transit System, Inc. Unquestionably, the Congress in enacting Public 
Law 757, 84th Congress, approved July 24, 1956, did not intend to give unlimited 
use of the preferred status of the corporation, leaving less favored enterprises 
helpless. 

It has been pointed out that the D.C. Transit System, Inc., with large resources 
from a secure, tax-exempt monopoly in mass transportation, is moving toward a 
monopoly of charter and sightseeing services in the District and surrounding area 
and is using its mass transit profits and resources to invade other competitive 
fields—such as helicopter services, interstate passenger service via limousine, 
office and apartment buildings, motels, shopping centers, street paving, surburban 
routes, and buslines to the airports. 

In the charter and sightseeing industry, approximately 100 small firms are in 
danger of being forced out of business by the D.C. Transit System, Ine. It is 
my belief that it was the intention of Congress in 1956 to provide the best pos- 
sible transportation for Government workers and residents of the metropolitan 
area of Washington, and not to set up a tax-protected monster which would de- 
vour small-business concerns. 

Beginning July 1956, D.C. Transit’s competitors have protested vigorously to 
the District Commissioners and the PUC regarding the inequities in Public Law 
757. Relief has not been forthcoming. The PUC has maintained that, although 
they recognized the competitive disadvantages to D.C. Transit’s competitors, 
they are without authority to prohibit the corporation from engaging in charter, 
sightseeing, and related services. They contend that only the Congress can 
offer a remedy. 

Moreover, Mr. George E. C. Hayes, Chairman, District of Columbia Public 
Utilities Commission, has stated that rate regulation would not be wholly effective 
because the PUC can only regulate fares within the District of Columbia. Most 
sightseeing tours cut across State lines—into Virginia, Maryland, and other 
States. 

This bill provides a sensible and fair approach to insuring that the mass transit 
system does not subsidize sideline activities in competition with independent 
businessmen. 
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The PRESIDENT pro tempore. The bill will be received and appropriately re- 
ferred. 

The bill (S. 304) to insure effective regulation of D.C. Transit System, Inc., 
and its competitors, introduced by Mr. Dirksen (for himself and other Senators), 
was received, read twice by its title, and referred to the Committee on the 
District of Columbia. 


U.S. SENATE, 
COMMITTEE ON AGRICULTURE AND FORESTRY, 


April 22, 1959. 
Hon. ALAN BIBLE, 


Chairman, Senate District of Columbia Committee, 
Washington, D.C. 


DEAR SENATOR BIBLE: I am enclosing a copy of a letter I have received from 
Mr. George A. Toye, president, Toye Brothers, New Orleans, La., relative to 
Public Law 757, section 6, which authorizes D.C. Transit to engage in charter 
and sightseeing services, and also 8S. 304, H.R. 2316, H.R. 4163 and H.R. 4815. 

I would appreciate it if you would furnish me with your views in this connec- 
tion in the light of the comments in Mr. Toye’s letter so that I might reply to 
my constituent. 

With kindest regards and best wishes, I am, 

Sincerely yours, 


ALLEN J. ELLENDER, U.S. Senator. 


YELLOW CAB Co., 
New Orleans, La., April 13, 1959. 
Senator ALLEN J. ELLENDER, 
Senate Office Building, Washington, D.C. 


DeEAR SENATOR ELLENDER: It has been brought to our attention that the legis- 
lative history of Public Law 757, section 6, which authorizes D.C. Transit to en- 
gage in charter and sightseeing services, is very unusual. An exchange of cor- 
respondence, dated February 25, 1959, between Senator Dirksen and the office of 
the Senate Legislative Counsel explains the history of section 6. The letters 
clearly show that “taxicabs and sightseeing buses” were specifically excluded 
from the “transportation system” in the original bill, S. 3073, title 1, section 
102(c), as amended and passed in the Senate on May 9, 1956, and as amended 
and passed in the House on May 17, 1956. The Senate disagreed with certain 
House amendments to other sections of the bill, and asked for a conference. The 
section which excluded “‘taxicabs and sightseeing buses” from the “transporta- 
tion system” was deleted in that conference, and a new provision, now section 6, 
was inserted, granting charter and sightseeing rights to D.C. Transit. Hence, 
there were no hearings on section 6 of Public Law 757. It is our understanding 
that insertion of new provisions in conference is against the rules of the Senate 
and House. 

We are also informed that hearings on the remedial legislation, 8. 304, H.R. 
2316, H.R. 4163, and H.R. 4815, have not been scheduled by the Senate District 
Committee or the House Interstate and Foreign Commerce Committee. 

This disregard of the welfare of a segment of the Nation’s business community 
is a cruel discrimination which has no place in our country. We are confident 
that, if there is any one subject on which the whole Nation will feel one senti- 
ment, it will be on this outrage, and the popular indignation will vote its 
vengeance. 

We would greatly appreciate your help in getting some action on this matter. 

Sincerely, 
THE Gray LINE Moror Tours, INc., 
GrorGE A. Tore, President. 





U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMITTEE ON ANTITRUST AND MONOPOLY, 


March 9, 1959. 
Hon. ALAN BIBLE, 


Chairman, Senate Committee on the District of Columbia, 
Washington, D.C. 

Dear SENATOR: I am enclosing a letter received by me from Mr. Herbert J. 
DeGraff under date of February 21, 1959, with respect to S. 304. I thought 
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you might wish to include this letter in the committee's files with respect to 
the bill. 
Sincerely, 


Estes KEFAUVER, Chairman. 


AIRLINE GROUND TRANSPORTATION ASSOCIATION, INC., 
New York, N.Y., February 21, 1959. 
Senator Estes KEFAUVER, 
U.S. Senate, Washington, D.C. 
oe SENATOR KEFAUVER: Please accept our thanks for your cosponsorship 
of S. 304. 

We are deeply concerned about the incredible situation in the District of 
Columbia, where the D.C. Transit System, Inc., a private, profit corporation with 
annual revenue of $25 million from a tax-exempt monopoly in mass transit, is 
utilizing its profits and resources to make inroads into competitive fields—in- 
cluding routes to airports via limousine and taxi, sightseeing services, helicopter 
services, and others. In these industries, over 100 small firms are in danger 
of being put out of business by D.C. Transit. 

We view this matter as a matter of national concern. Has it become the 
policy of the Federal Government to encourage and foster the elimination of 
competitive businesses? Is this to be adopted as a national principle? If any 
Member of Congress truly believes that the best interests of the Nation are 
served by granting privileges which can be used to squeeze out small businesses, 
it is his duty to put his case ingenuously to the Nation, and to be willing to 
stake his political future on the issue. 

Judging from the record of the House Small Business Committee hearings 
and from the copies of press stories we have received, the D.C. Transit System, 
Inc., and its advocates have used every known device to obscure the real issue 
in this case. The true issue is whether the D.C. Transit System, which was 
granted a privileged position by the Federal Government, should be permitted 
to hurl itself into competitive fields. 

Any conscionable, experienced businessman would admit that the corpora- 
tion’s ability to use its mass transit revenue and resources to finance its inva- 
sion of competitive industries, combined with its intermingling of facilities— 
equipment, manpower, garage, and maintenance—produce an insuperable advan- 
tage in competition with small businesses. 

It is indeed difficult to follow the reasoning of the Members of Congress, who 
advance the cause of the D.C. Transit System. We understand that the D.C. 
Transit System is exempt from certain District of Columbia taxes, which Capital 
Transit Co., its predecessor company, paid, in the amount of about $1 million 
annually. Why is it in the interest of the people of this country to give a cor- 
poration a large amount of money, in the form of tax exemption, which it can 
use to compete with other companies, whose business is correspondingly reduced? 
How do our people gain from a policy which produces no tax from the D.C. 
Transit System and less tax from its competitors? And, of course, since the 
Federal Government contributes millions of dollars annually to the budget of 
the District of Columbia, all the Nation’s taxpayers carry the burden of the D.C. 
Transit System’s tax exemption. 

On January 29, 1959, Senator J. Glenn Beall delivered an added blow to D.C. 
Transit’s competitors when he introduced two bills, which would subsidize 
D.C. Transit for carrying school children, despite the fact that a fare increase 
was granted to the corporation for this purpose, effective September 1, 1958. 
These bills would provide the corporation with an additional $500,000 annually, 
which could be used for the purpose of eliminating taxpaying enterprises. 

This situation calls loudly for the instantaneous interposition of a vigorous 
arm—to restore some measure of equality to the hapless businessmen, who are 
affected, or will be affected in the future, by D.C. Transit’s competition. By 
your duties as a Member of Congress, you can maintain, with firmness, the 
best interests of the Nation. You are the means by which hardships can be 
averted for numerous small businessmen and their employees. You can protect 
them in their battle for survival with a privileged, tax-exempt corporation which 
is overwhelmingly superior in resources. 

The July 18, 1958 transcript of the Senate District Committee hearing on 
school-fare subsidy quotes the president of D.C. Transit as saying, ‘The whole 
committee did very well by me” (p. 17). Would it not be in the public interest 
now for the members of the committee to ask him to return the favors by volun- 
tarily withdrawing from competition with taxpaying enterprises? This would 
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save time and effort for the Members of Congress, and expense to the Public 
Treasury. 
We are hopeful that your interposition will be dictated by an enlightened 
regard for maintaining the role of the small businessman in our economic order. 
Sincerely, 
HERBERT J. DEGRAFF, 
Ezvecutive Secretary and General Manager. 


MARCH 9, 1959. 
Senator JAMEs EB. Murray, 


Senate Office Buiiding, Washington, D.C. 

DEAR SENATOR MurRAY: Our company is a member of the National Associa- 
tion of Taxicab Owners. 

We are deeply concerned about the incredible situation in the District of 
Columbia, where the D.C. Transit System, Inc., a private, profit corporation, 
with annual revenue of $25 million from a tax-exempt monopoly in mass trans- 
portation, is utilizing its profits and resources to make inroads into competitive 
fields—including routes to airports via limousine and taxi, sightseeing services, 
helicopter services, and others. In these industries, over 100 small firms are 
in danger of being put out of business by D.C. Transit. 

We view this as a matter of national concern. Has it become the policy of 
the Federal Government to encourage and foster the elimination of competitive 
businesses? Is this to be adopted as a national principle? 

If any Member of Congress truly believes that the best interests of the Nation 
are served by granting privileges which can be used to squeeze out small 
businesses, it is his duty to put his case ingenuously to the Nation, and to be 
willing to stake his political future on the issue. 

Judging from the record of the House Small Business Committee hearings 
and the copies of press stories we have received, the D.C. Transit System, Inc. 
and its advocates have used every known device to obscure the real issue in 
this case. The true issue is whether the D.C. Transit System, which was granted 
a privileged position by the Federal Government, should be permitted to hurl 
itself into competitive fields. 

Any conscionable, experienced businessman would admit that the corpora- 
tion’s ability to use its mass transit revenue and resources to finance its in- 
yasions of competitive industries, combined with its intermingling of facilities— 
equipment, manpower, garage, and maintenance— produce an insuperable ad- 
vantage in competition with small businesses. 

It is indeed difficult to follow the reasoning of the Members of Congress, who 
advance the cause of the D.C. Transit System. We understand that the D.C. 
Transit System is exempt from certain District of Columbia taxes, which Capital 
Transit Co., the predecessor company, paid, in the amount of about $1 million 
annually. Why is it in the interest of the people of this country to give a 
corporation a large amount of money, in the form of tax exemption, which it 
can use to compete with other companies, whose business is correspondingly 
reduced? How do our people gain from a policy which produces no tax from 
the D.C. Transit System and less tax from its competitors? And, of course, 
since the Federal Government contributes millions of dollars annually to the 
budget of the District of Columbia, all the nation’s taxpayers carry the burden 
of the D.C. Transit System’s tax exemption. 

On January 29, 1959, Senator J. Glenn Beall delivered an added blow to 
D.C. Transit’s competitors when he introduced two bills, 8. 801 and S. 803, 
which would subsidize D.C. Transit for carrying schoolchildren, despite the 
fact that a fare increase was granted to the corporation for this purpose, 
effective September 1, 1958. These hills would provide the corporation with 
an additional $500,000 annually, which could be used for the purpose of elimi- 
nating taxpaying enterprises. 

What is your view with respect to whether a tax exempt, monopoly corpora- 
tion shonld be allowed to invade competitive industries? 

This situation calls loudly for the instantaneous interposition of a vigorous 
arm—to restore some measure of equality to the hapless businessmen who are 
affected, or will be affected in the future, by D.C. Transit’s competition. By 
your duties as a Member of Congress, you can maintain, with firmness, the best 
interests of the Nation. You can protect numerous small businessmen in their 
battle for survival with a privileged, tax exempt corporation which is over- 
whelmingly superior in resources. 
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The July 19, 1958 transcript of the Senate District Committee hearing on 
school fare subsidy quotes the president of D.C. Transit as saying, “The whole 
committee did very well by me” (p. 17). Would it not be in the public interest 
now for the members of the committee to ask him to return the favors by vol- 
untarily withdrawing from competition with taxpaying enterprises? This would 
save time and effort for the Members of Congress, and expense to the Public 
Treasury. 

Congressman Wright Patman, Congressman Harold R. Collier, Congressman 
Walter E. Rogers, and Senators Dirksen, Douglas, Yarborough, O’Mahoney, 
Langer, Thurmond, and Kefauver have introduced identical bills to confine D.C. 
Transit to mass transportation. The bills are H.R. 2316, H.R. 4163, H.R. 4815, 
and S. 304, respectively. They have been referred to the House Interstate and 
Foreign Commerce Committee and the Senate District Committee. May we 
count on your support of this legislation? 

We are hopeful that your interposition will be dictated by an enlightened 
regard for maintaining the role of the small businessman in our economic order, 

Sincerely, 
GREAT FALLS TRANSPORTATION Co., 
HoBartT W. WILLIS. 
GREAT FAs, MONT. 


U.S. SENATE, 
COMMITTEE ON ARMED SERVICES, 
April 17, 1959. 
THE CHAIRMAN, SENATE DISTRICT OF COLUMBIA COMMITTEE, 
Washington, D.C. 

My Dear Mr. Cu atmnMAN: Enclosed please find correspondence I have received 
from Joseph E. Feeney, general manager, Casco Bay Lines, Portland, Maine, 
which is self-explanatory. 

Your earnest and full consideration of this matter when acting on this legis- 
lation will be very much appreciated. 

May I have your comments on this matter? 

Sincerely yours, 
MARGARET CHASE SMITH, 
U.S. Senator. 


PoRTLAND, MAINE, April 13, 1959. 
Senator MARGARET CHASE SMITH, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR SMITH: Our company is a member of the Gray Line Sight-Seeing 
Cos., Associated, a trade association with 53 independent, locally owned charter 
and sightseeing firms operating’ in 59 cities of the United States. 

It has been brought to our attention that the legislative history of Public 
Law 757, section 6, which authorizes D.C. Transit to engage in charter and sight- 
seeing services, is very unusual. An exchange of correspondence, dated February 
25, 1959, between Senator Dirksen and the office of the Senate Legislative Coun- 
sel explains the history of section 6. The letters clearly show that “taxicabs 
and sightseeing buses” were specifically excluded from the “transportation sys- 
tem” in the original bill, S. 3073, title I, section 102(c), as amended, and passed 
in the Senate on May 9, 1956, and as amended and passed in the House on May 
17, 1956. The Senate disagreed with certain House amendments to other sec- 
tions of the bill, and asked for a conference. The House insisted on its amend- 
ments, and agreed to a conference. The section which excluded “taxicabs and 
sightseeing buses’ from the “transportation system” was deleted in that con- 
ference, and a new provision, now section 6, was inserted, granting charter and 
sightseeing rights to D.C. Transit. Hence, there were no hearings on section 6 
of Public Law 757. It is our understanding that insertion of new provisions 
in conference is against the rules of the Senate and House. 

Furthermore, hearings on remedial legislation have not been scheduled by 
the Senate District Committee or the House Interstate and Foreign Commerce 
Committee. 

This disregard of the welfare of a segment of the Nation’s business community 
is a cruel discrimination which has no place in our country. We are confident 
that, if there is any one subject on which the whole Nation will feel one sentiment, 
it will be on this outrage, and the popular indignation will vote its vengeance. 

In our view, this is a matter of national concern. Has it become the policy of 
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the Federal Government to encourage and foster the elimination of competitive 
pusinesses? Is this to be adopted as a national principle? 

If any Member of Congress truly believes that the best interests of the 
Nation are served by granting privileges which can be used to squeeze out small 
businesses, it is his duty to put his case ingenuously to the Nation, and to be 
willing to stake his political future on the issue. 

Judging from the record of the House Small Business Committee hearings. and 
copies of press clippings we have received, the D.C. Transit System, Inc., and its 
advocates have used every known device to obscure the real issue in this case. 
The true issue is whether the D.C. Transit System, which was granted a 
privileged position by the Federal Government, should be permitted to hurl it- 
self into competitive fields. 

Any conscionable, experienced businessman would admit that the corporation’s 
ability to use its mass transit revenue and resources to finance its invasions of 
competitive industries, combined with its intermingling of facilities—equipment, 
manpower, garage, and maintenance—produce an insuperable advantage in com- 
petition with small businesses. 

It is indeed difficult to follow the reasoning of the Members of Congress who 
advance the cause of the D.C. Transit System. We understand that the D.C. 
Transit System is exempt from certain District of Columbia taxes, which 
Capital Transit Co., the predecessor company, paid, in the amount of about $1 
million annually. Why is it in the interest of the people of this country to give 
a corporation a large amount of money, in the form of tax exemption, which 
it can use to compete with other companies, whose business is correspondingly 
reduced? How do our people gain from a policy which produces no tax from the 
D.C. Transit System and less tax from its competitors? And, of course, since 
the Federal Government contributes millions of dollars annually to the budget 
of the District of Columbia, all the Nation’s taxpayers carry the burden of the 
D.C. Transit System’s tax exemption. 

Now more bills—S. 801, S. 803, H.R. 3663, and H.R. 3664—have been introduced 
in the Congress to subsidize D.C. Transit for carrying schoolchildren, despite the 
fact that a fare increase was granted to the corporation for this purpose effec- 
tive September 1, 1958. These bills, if enacted, would be an added blow to 
D.C. Transit’s competitors. They would provide the corporation with an ad- 
ditional $500,000 annually, which could be used for the purpose of eliminating 
taxpaying enterprises. 

We are at a loss to understand the necessities upon which these bills are 
founded. Is it because D.C. Transit’s owner is not receiving a high enough 
return upon his investment? What are the hardships to the corporation that 
need to be alleviated? What benefits to the public will result from the adoption 
of these measures? 

This situation calls loudly for the instantaneous interposition of a vigorous 
arm to restore some measure of equality to the hapless businessmen who are 
affected, or will be affected in the future, by D.C. Transit’s competition. By 
your duties as a Member of Congress, you can maintain, with firmness, the best 
interests of the Nation. You can protect numerous small businessmen in their 
battle for survival wtih a privileged, tax-exempt corporation which is over- 
whelmingly superior in resources. 

The July 19, 1958, transcript of the Senate District Committee hearings on 
school fare subsidy quotes the president of D.C. Transit as saying, “The whole 
committee did very well by me” (p. 17). Would it not be in the public interest 
now for the members of the committee to ask him to return the favors by volun- 
tarily withdrawing from competition with taxpaying enterprises? This would 
Save time and effort for the Members of Congress and expense to the public 
treasury. The endless subsidies to the D.C. Transit System are needless impo- 
sitions upon the Nation’s taxpayers. 

Congressmen Wright Patman, Harold R. Collier, Walter E. Rogers, and Sena- 
tors Dirksen, Douglas, Yarborough, O’Mahoney, Langer, Thurmond, and Kefauver 
have introduced identical bills to confine D.C. Transit to mass transportation. 
The bills are H.R. 2316, H.R. 4163, H.R. 4815, and S. 304, respectively. They have 
been referred to the House Interstate and Foreign Commerce Committee and 
the Senate District Committee. May we count on your support of this legisla- 
tion? 

What is your view as to whether a profit corporation, with tax exemption and 
4 monopoly, should be allowed to invade competitive industries? 

Sincerely, 





Tue Gray LINE Tours oF PORTLAND, MAINE, 
JOSEPH KE. FEENEY, General Manager. 
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CONGRESS OF THE UNITED STATES, 
JOINT COMMITTEE ON ATOMIC ENERGY, 
March 19, 1959. 
Hon. WAYNE Morse, 
U.S. Senate, Washington, D.C. 

DEAR WAYNE: I am enclosing a copy of a letter I have received from a con. 
stituent of mine who has made some good observations on the activities of the 
D.C. Transit Co. 

At first glance it appears to me that it is quite unfair for a tax-exempt monop- 
oly corporation to invade competitive industry. Knowing of your familiarity 
and interest in a subject of this nature, I would appreciate having your comments. 

With kind personal regards, I am, 

Sincerely yours, 
(Signed) Clint 
(Typed) CLINTON P. ANDERSON, 


Marcu 9, 1959. 
Senator CLINTON P. ANDERSON, 
Senate Office Building, 
Washington, D.C. 


Deak SENATOR ANDERSON: Our company is a member of the Gray Line Sight- 
Seeing Cos., Associated, a trade association with 53 independent, locally owned 
charter and sightseeing firms operating in 59 cities of the United States. 

We are deeply concerned about the incredible situation in the District of 
Columbia, where the D.C. Transit System, Inc., a private, profit corporation, 
with annual revenue of $25 million from a tax-exempt monopoly in mass trans- 
portation, is utilizing its profits and resources to make inroads into competitive 
fields—including routes to airports via limousine and taxi, sightseeing services, 
helicopter services, and others. In these industries, over 100 small firms are in 
danger of being put out of business by D.C. Transit. 

We view this as a matter of national concern. Has it become the policy of the 
Federal Government to encourage and foster the elimination of competitive 
businesses? Is this to be adopted as a national principle? 

If any Member of Congress truly believes that the best interests of the Nation 
are served by granting privileges which can be used to squeeze out small busi- 
nesses, it is his duty to put his case ingenuously to the Nation, and to be willing 
to stake his political future on the issue. 

Judging from the record of the House Small Business Committee hearings 
and the copies of press stories we have received, the D.C. Transit System, Inc., 
and its advocates have used every known device to obscure the real issue in this 
case. The true issue is whether the D.C. Transit System, which was granted 
a privileged position by the Federal Government, should be permitted to hurl 
itself into competitive fields. 

Any conscionable, experienced businessman would admit that the corporation’s 
ability to use its mass transit revenue and resources to finance its invasions 
of competitive industries, combined with its intermingling of facilities—equip- 
ment, manpower, garage, and maintenance—produce an insuperable advantage 
in competition with small businesses. 

It is indeed difficult to follow the reasoning of the Members of Congress who 
advance the cause of the D.C. Transit System. We understand that the D.C. 
Transit System is exempt from certain District of Columbia taxes, which Capital 
Transit Co., the predecessor company, paid in the amount of about $1 million 
annually. Why is it in the interest of the people of this country to give a corpo- 

ation a large amount of money, in the form of tax exemption, which it can use 

to compete with other companies whose business is correspondingly reduced? 
How do our people gain from a policy which produces no tax from the D.C. 
Transit System and less tax from its competitors? And, of course, since the 
Federal Government contributes millions of dollars annually to the budget of 
the District of Columbia, all the Nation’s taxpayers carry the burden of the 
D.C. Transit System’s tax exemption. 

On January 29, 1959, Senator J. Glenn Beall delivered an added blow to D.C. 
Transit’s competitors when he introduced two bills, S. 801 and S. 803, which 
would subsidize D.C. Transit for carrying schoolchildren, despite the fact that a 
fare increase was granted to the corporation for this purpose, effective Septem- 
ber 1, 1958. These bills would provide the corporation with an additional 
$500,000 annually which could be use for the purpose of eliminating taxpaying 
enterprises. 
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What is your view with respect to whether a tax exempt, monopoly corpora- 
tion should be allowed to invade competitive industries? 

This situation calls loudly for the instantaneous interposition of a vigorous arm 
to restore some measure of equality to the hapless businessmen who are affected, 
or will be affected in the future, by D.C. Transit’s competition. By your duties as 
a Member of Congress, you can maintain, with firmness, the best interests of the 
Nation. You can protect numerous small businessmen in their battle for survival 
with a privileged, tax exempt corporation which is overwhelmingly superior in 
resources. 

The July 19, 1958, transcript of the Senate District Committee hearing on 
school fare subsidy quotes the president of D.C. Transit as saying, “The whole 
committee did very well by me” (p. 17). Would it not be in the public interest 
now for the members of the committee to ask him to return the favors by volun- 
tarily withdrawing from competition with taxpaying enterprises? This would 
save time and effort for the Members of Congress and expense to the Public 
Treasury. 

Congressman Wright Patman, Congressman Harold R. Collier, Congressman 
Walter E. Rogers, and Senators Dirksen, Douglas, Yarborough, O’Mahoney, 
Langer, Thurmond, and Kefauver have introduced identical bills to confine D.C. 
Transit to mass transportation. The bills are H.R. 2316, H.R. 4163, H.R. 4815, 
and S. 304, respectively. They have been referred to the House Interstate and 
Foreign Commerce Committee and the Senate District Committee. May we count 
on your support of this legislation? 

We are hopeful that your interposition will be dictated by an enlightened re- 
gard for maintaining the role of the small businessman in our economic order. 

Sincerely, 
New Mexico GRAY LINE Motor Tours, 
J. I. CLARKSON, President. 


U.S. SENATE, 
Washington, D.C., April 22, 1959. 


WW, 


Hon. ALAN BIBLE, 


Chairman, District of Columbia Committee, 
U.S. Senate, Washington, D.C. 


DeaR ALAN: Attached is copy of a letter I have received from Mr. George A. 
Toye, president of Toye Bros. Yellow Cab Co., 1600 Anunciation, New Orleans, 
La., regarding S. 304 concerning the operations of the D.C. Transit Co. in charter 
and sightseeing services. 

In your consideration of this bill, I would appreciate your giving the views of 
Mr. Toye such merit as you feel is warranted. 

With warmest regards, I am, 

Sincerely yours, 


RUSSELL B. Lona. 


YELLOW CaB Co., 


New Orleans, La., April 18, 1959. 
Senator Russexy B, Lone, 


Senate Office Building, 
Washington, D.C. 


DEAR SENATOR LONG: It has been brought to our attention that the legislative 
history of Public Law 757, section 6, which authorizes D.C. Transit to engage in 
charter and sightseeing services, is very unusual. An exchange of correspondence, 
dated February 25, 1959, between Senator Dirksen and the office of the Senate 
legislative counsel explains the history of section 6. The letters clearly show that 
“taxicabs and sightseeing buses” were specifically excluded from the “‘transporta- 
tion system” in the original bill, S. 3078, title 1, section 102(c), as amended and 
passed in the Senate on May 9, 1956, and as amended and passed in the House on 
May 17, 1956. The Senate disagreed with certain House amendments to other 
sections of the bill and asked for a conference. The section which excluded “taxi- 
cabs and sightseeing buses” from the “transportation system” was deleted in that 
conference, and a new provision, now section 6, was inserted, granting charter 
and sightseeing rights to D.C. Transit. Hence, there were no hearings on section 
6 of Public Law 757. It is our understanding that insertion of new provisions in 
conference is against the rules of the Senate and House. 
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We are also informed that hearings on the remedial legislation, S. 304, H.R. 
2316, H.R. 4163, and H.R. 4815, have not been scheduled by the Senate District 
Committee or the House Interstate and Foreign Commerce Committee. 

This disregard of the welfare of a segment of the Nation’s business community 
is a cruel discrimination which has no place in our country. We are confident 
that, if there is any one subject on which the whole Nation will feel one senti- 
ment, it will be on this outrage, and the popular indignation will vote its 
vengeance. 

We would greatly appreciate your help in getting some action on this matter. 

Sincerely, 
THE GRAY LINE Motor Tours, INo., 
GEORGE A, TOYE, President. 


NATIONAL ASSOCIATION OF TAXICAB OWNERS, 
Cleveland, Ohio, May 26, 1959. 
Statement of National Association of Taxicab Owners in re S. 304. 
Senate WAYNE MoRrsE, 
Senate District Committee 
Senate Office Building, Washington, D.C. 


Dear SENATOR Morse: The National Association of Taxicab Owners, which 
was organized in 1918 and represents taxicab owners operating approximately 
20,000 cabs throughout the country, would like to file this statement with you 
regarding 8S. 304, which pertains to restricting the D.C. Transit System to mass 
transportation. 

The D.C. Transit System has been granted tax exemption amounting to over 
$1 million annually and a legal monopoly in mass transportation by the Sth 
Congress. This threatens the very existence of over 100 small companies engaged 
in rendering transportation to airports and charter and sightseeing services, 
among others. 

We believe there is a broad principle involved in this bill, where a tax exempt 
monopoly is permitted to encroach upon private industry. We would appreciate 
having this letter made a part of the record in this hearing and we respectfully 
urge the support of yourself and your committee in this legislation. 

Sincerely, 
NATIONAL ASSOCIATION OF TAXICAB OWNERS, 
H. I. GwityM, Secretary. 


CAR AND TRUCK RENTING AND LEASING ASSOCIATION, 
Chicago, Ill., May 27, 1959. 
Hon. WAYNE MORSE, 
Senate District Committee, 
Washington, D.C. 


Dear SENATOR: CATRALA is an association of approximately 400 companies 
engaged in the business of renting and leasing vehicles without drivers, per- 
forming this function in 48 States as well as the District of Columbia. 

We have for some time viewed with great concern the activities of the D.C. 
Transit System, Inc., in and around Washington, D.C., and particularly the exten- 
sion by that organization of its activities to operations which do not directly 
relate to the mass public transportation which it was designed to carry out. We 
understand that the corporation has thrown itself into competition with tax- 
paying, competitive businesses in routes to airports, suburban routes, charter, 
sightseeing, and limousine services, and that it seeks to extend its privileged 
position into the helicopter business, interstate service between Washington and 
New York, and several other fields. There are indications, for example, that 
the D.C. Transit System plans to extend its activities into our business, although 
it has not actively entered into the field to date. 

The CATRALA organization wholeheartedly supports S. 304. This legislation 
will prevent the D.C. Transit System from using its unusual position to eliminate 
taxpaying, competitive companies. 

Because of the secured status of the D.C. Transit System so far as its mass 
transportation function is concerned, and the various tax exemptions which it 
received, that organization’s extension of activities into other fields can have 4 
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disastrous effect on the independent, taxpaying companies with which it com- 
petes. An arrangement of this nature seems to us to be an unhealthy one, and 
we believe that immediate steps must be taken to restrict D.C. Transit to its 
primary activity. 

The situation, as it exists today in the District of Columbia, is a threat to our 
free enterprise system, under the benevolence of the Congress. The danger is 
obvious ; the effects of the D.C. Transit System’s invasions of competitive indus- 
tries cannot be limited to the District of Columbia. The precedent, established 
in the Nation’s Capital, can sweep the country. 

If the D.C. Transit System, Inc., is allowed to extend its privileged position 
into competitive fields, it is starting down a road on which there is no logical 
stopping point. If the corporation is permitted to fling itself into one industry, 
why not another? Why not truck leasing, the newspaper field, radio and tele- 
vision, the hotel industry, or any other? 

The legislation before your committee is of considerable importance in the 
public interest. It must be enacted, or the D.C. Transit System management 
will consider that the Congress has given it a mandate to enter any field it 
chooses. 

Respectfully, 
Car & TRUCK RENTING AND LEASING 
ASSOCIATION, 
Howarb R. SmitH, Executive Secretary. 


PILGRIM HELICOPTER SERVICES, INC., 
Washington, D.C., May 26, 1959. 
Subject : S-304 re Franchise, D.C. Transit. 
Hon. WAYNE MORSE, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR Morse: The subject company has, in the past, indicated that it 
intended to enter the field of aerial transport services. We certainly could not 
and would not, object to such competition, all competitive factors being equal. 
However, we believe that the subject company’s franchise offers advantages that 
would unwittingly grant competitive advantages. Therefore, we hope that our 
comments below will serve to apprise you of certain aspects of the matter that 
we earnestly feel should not be overlooked. 

We have set forth certain comments prior to these concerning the subject mat- 
ter ; however, the comments, as stated herein, summarize our feelings. 

We do not believe that the Congress intended granting D.C. Transit throug 
its franchise competitive advantages in the transportation business on land or in 
the air. Further, there is a particular situation involved in the latter which 
we urge the investigating authorities not to overlook. 

The situation is that a dangerous precedent would be established if a surface 
transit utility is allowed to move skyward. First, in the case of D.C. Transit 
under its present management, it presents a direct violation of Civil Aeronau- 
tics Board regulations and would require a special exemption. Secondly, it es- 
tablishes competitive advantages over existing nonutility aerial transportation 
businesses. Thirdly, every surface utility in the United States would have a 
right to ask for aerial transit authority. Needless to add, this would be rather 
devastating to the capital investment of nonsubsidized air transport operators. 

Every helicopter operator in the world knows, as does the CAB, what it costs 
per hour to provide such service, scheduled or unscheduled. Any qualified ac- 
countant can easily segregate such costs from other corporate activities, if such 
exist. A very large portion of hourly operating costs is overhead. Analysts 
place this between 40 percent and 100 percent of the so-called direct hourly 
costs. D.C. Transit’s personnel and offices would absorb a substantial part of 
normal overhead. In view of the fact that D.C. Transit is not a purely private 
enterprise, the foregoing position would enable a tremendous competitive advan- 
tage. 

Concluding: Whenever D.C. Transit is beset by existing or potential com- 
plaints, the ‘franchise’ and comments about mass transportation are its defenses. 
Granting that the franchise is liberal, “does it imply no limits?” What is to 
prevent the Congress from modifying the legal aspects if legal rights are found 
to transcend the more important matter of ethics? Law is but the State’s guar- 
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antee of fair treatment to and between its citizenry. Certainly, it is not con- 
ceivable that the authorities wish to aid and abet the growth of quasi-monopolies 
at the expense of private enterprise. 
Respectfully submitted. 
JOHN B. Hicuprorn, President. 


Senator Morse. The chairman is advised that Senators Paul H. 
Douglas and Everett Dirksen intend to submit statements on the 
bill. When received they will be printed at this point in the hearing 
record. 

(The statements referred to appear below :) 


STATEMENT OF SENATOR Paut H. Dovucnias BEFORE THE SENATE COMMITTEE ON 
THE DISTRICT OF COLUMBIA ON S. 304 


Mr. Chairman and members of the committee, I want to thank you for per- 
mitting me to briefly summarize the facts which are of record before the Con- 
gress showing the need for a bill to insure effective regulation of the D.C, 
Transit System, Inc., and fair and equal competition between D.C. Transit 
System, Inc. and its competitors. A bill, S. 304, which I have cosponsored with 
several of my colleagues will assure fair competition by curtailment of the D.C. 
Transit System activities in charter and sightseeing activities, a business which 
appears to be totally unrelated to the purpose of the franchise. The basic pur- 
pose of the franchise is to place the responsibility for mass transportation in 
the metropolitan area of Washington upon the D.C. Transit System. The Public 
Utilities Commission of the District of Columbia, however, have publicly stated 
on a number of occasions that they have no means of limiting D.C. Transit to 
this function under the present law and have asked the Congress for clarifying 
language. 

This is a problem which has existed for too long without corrective measures 
being firmly and finally taken by the Congress. Hearings were held in May 
1958 by the House Select Committee on Small Business, and more recently by 
the Subcommittee on Transportation and Aeronautics of the House Committee 
on Interstate and Foreign Commerce, as well as by the Senate Committee on 
the District of Columbia. A reading of the records developed in connection with 
all of these hearings shows the serious nature of the problem and the need for 
prompt and positive action by Congress to clarify the language contained in 
the Franchise Act of 1956 out of which the present problems arise. 

This committee is well informed of the difficulties which have come about 
through the interpretation placed upon certain sections of the Franchise Act 
by the Public Utilities Commission of the District of Columbia. It has enabled 
Transit’s activities outside the franchised function to continue with the use of 
facilities, personnel, funds, D.C. Transit properties, and several tax advantages, 
which constitute grossly unfair competition with other small businesses among 
which is the charter and sightseeing field, with an apparent view to driving 
them ont of business in the District of Columbia. 

The problem arises from an interpretation of the first section of the Fran- 
chise Act of 1956 which purportedly grants to the D.C. Transit System, Ince., a 
franchise to operate a mass transportation system of passengers for hire within 
the District of Columbia and between the District and points in Maryland within 
the Washington metropolitan area. Section 6 of the act authorizes and em- 
powers the D.C. Transit System to engage in special charter or sightseeing 
services, subject to compliance with applicable laws, rules, and regulations of 
the District of Columbia. Sections 8 and 9 grant a number of special benefits, 
including exemption from District taxes such as motor fuel tax, excise tax, 
sales tax, mileage tax and personal property taxes. The advantages of those 
provisions benefiting one business exclusively removes any element permitting 
successful economic competition from other companies. These advantages have 
been too long enjoyed by the D.C. Transit System, Inc., in the operations of 
charter and sightseeing activities resulting in unfair competition against other 
private business in this field. 

The Public Utilities Commission of the District of Columbia have construed 
sections 6, 8, and 9 to mean that the D.C. Transit System may engage in a wide 
variety of business activities permitting the use of the huge stockpile of trans- 
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portation equipment, large funds, personnel, tax exemption privileges, and a 
multitude of other facilities and services available within this large transpor- 
tation property, in brutal competition with a number of smaller businesses, all 
clearly aimed at their economic extinction. Among these—and there are many 
instances of record which have felt the lash of this deadly economic whip—are 
the approximately 100 small businesses engaged in furnishing sightseeing serv- 
ices for the Washington metropolitan area. This same action is apparently to 
be applied to other areas within the United States as shown by the record. And 
let me repeat this: the plight of these small businesses faced with extinction 
has now been brought to the attention of Congress on three separate occasions. 

Clearly a remedy is needed at this time. It is for this reason that I have joined 
in sponsoring S. 304, a bill to insure effective regulation of the D.C. Transit 
System, Inc., and its competitors. It is imperative that Congress condition and 
erect necessary safeguards around entry into extraneous and collateral fields by 
this enfranchised transit monopoly. This bill will condition D.C. Transit’s right 
to engage in such enterprises by providing that in each instance of operations 
outside the transit bus and trolley field, D.C. Transit would be required to set 
up and establish a separate and distinct facility, personnel, and finances, so that 
the privileges under the transit franchise would be limited to legitimate transit 
operations. 

The constitutionality of the bill before the committee has been questioned. 
This question is before the committee on two briefs, one of which concludes the 
bill is constitutional and the other that the bill is unconstitutional. I shall not 
express an opinion on this point, but express the hope that the committee will 
give this problem the usual careful attention that is given to important questions 
of this nature and conclude its actions by reporting a bill which will solve this 
longstanding and difficult problem. 


JUNE 25, 1959. 
Hon, WAYNE Morsg, 
U.S. Senate, 


Washington, D.C. 


Dear SENATOR Morse: I have been very much interested in the bill pending 
before your committee to provide for a more equal competitive opportunity for 
the various transportation enterprises over the country who bring tour parties 
and students to the Nation’s Capital and who find it difficult to compete because 
of the tax advantages which accrue to the D.C. Transit System in its competitive 
sideline ventures. It seems singular that Capital Transit can invade other com- 
petitive fields, and I had hoped that your committee would give this expeditious 
attention and not delay too long in proposing necessary restrictions upon the 
company. 

I feel most deeply that early action on Senate 304 would give competitors of 
the company equal opportunity to compete in the transportation field and espe- 
cially so since this is a sideline which I do not believe was contemplated when 
Congress took action on the charter. 

Sincerely, 


EVERETT McKINLEY DIRKSEN. 


JUNE 16, 1959. 
Hon. Grorce BE. C. Hayes, 


Chairman Public Utilities Commission, D.C., 
Washington, D.C. 


My Dear Mr. CHAIRMAN: During the course of hearings on S. 304, to further 
regulate D.C. Transit, held on June 8 before the Subcommittee on Public Health, 
Education, Welfare, and Safety of the Committee on the District of Columbia, 
chairman Senator Morse requested the committee staff to seek certain informa- 
tion from your Commission. 

It would be appreciated if you would submit to this committee a memorandum 
setting forth the extent that Capital Transit carried on sightseeing and charter 
operations under its mass transportation franchise in the District of Columbia. 
It would be helpful if a comparison of Capital Transit’s business in these fields 
over a representative period were compared with such business of D.C. Transit. 

Likewise, your memorandum should include the statutory authority of Capital 
Transit to carry on sightseeing and charter operations and a comparison of such 
authority with that now held by D.C. Transit, as contained in section 6 of 
Public Law 757 of the 84th Congress. 
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Any additional comparative statistics pointing up the scope of sightseeing and 
eharter operations of the two transit companies, would be welcomed. 

It is my understanding, based upon testimony given at the June 8 hearings, 
that the Public Utilities Commission does not regulate charter and sightseeing 
operations within the District. However, if your Commission does have on file 
charter and sightseeing rate schedules filed either by Capital Transit, D.c. 
Transit or other sightseeing operators here, this committee would like to be 
supplied with such information. 

Your prompt attention to this request will be appreciated by the committee. 

Sincerely, 
CHESTER H. Smiru, Chief Clerk, 


PUBLIC UTILITIES COMMISSION OF THE 
DISTRICT OF COLUMBIA, 
Washington, D.C., June 23, 1959. 
Mr. Cuester H. Smiru, 
Chief Clerk, Committee on the District of Columbia, 
New Senate Office Building, 
Washington, D.C. 

Dear Mr. SMiTH: This is in reply to your letter of June 16, 1959, requesting 
certain information in connection with hearings before the Subcommittee on 
Public Health, Education, Welfare, and Safety on S. 304. 

With reference to the information requested in the second and fourth para- 
graphs of your letter, I submit herewith as attachment No. 1 a comparative sum- 
mary of statistics of charter and sightseeing operations of Capital Transit Co, 
and D.C. Transit System, Inc. covering the 10 years 1949-58, inclusive, and for 
the 5 months January through May 1959, the latest information available. Our 
records indicate that Capital Transit Co. did not engage in Government con- 
tract operations or limousine rental service, nor did it engage in the business 
of providing regularly scheduled sightseeing tours. 

In response to your inquiry as to the statutory authority of Capital Transit 
Co. to carry on sightseeing and charter operations, and your request for a com- 
parison of such authority with that now held by D.C. Transit System, Inc., you 
are advised that Capital Transit Co. engaged in charter and sightseeing service 
as incidental to its public operating authority under section 208(c) of the Inter- 
state Commerce Act. The District of Columbia License Act authorizes the 
granting of licenses to engage in charter and sightseeing service. If a carrier 
did not hold incidental rights under section 208(c) of the Interstate Commerce 
Act, the license issued under the District of Columbia License Act would grant 
such authority within the District of Columbia. 

D.C. Transit System, Inc. has incidental authority to engage in charter and 
sightseeing service pursuant to section 208(c) of the Interstate Commerce Act, 
In addition thereto, Congress authorized and empowered D.C. Transit System, 
Inc. to engage in charter and sightseeing service by section 6 of Public Law 757, 
84th Congress. 

In answer to your last paragraph on page 1 of your letter, you are advised that 
this Commission has an effective regulation of rates for charter and sightseeing 
services within the District of Columbia by its Order No. 4487, a copy of which 
is submitted herewith as attachment No. 2. You will note that order requires 
all engaged in charter and sightseeing services in the District of Columbia to 
file with the Commission schedules of rates and charges, which are required to 
remain in effect for at least 30 days after filing. The order also prohibits any 
change in such rates and charges except upon 15 days’ notice to the Commission. 
The schedules of rates and charges filed pursuant to Order No. 4487 are 
voluminous and constitute the official tariffs on file with this Commission. We 
have reviewed the exhibit presented before the subcommittee by a witness for 
D.C. Transit System, Inc., showing a comparison of rates and charges by various 
operators for charter, sightseeing, and limousine services and we find that the 
basic rates set forth in the said exhibit are substantially in accord with the rates 
on file with this Commission. 

I trust the foregoing is the information desired and that it will be of assistance 
to the committee. 


Sincerely yours, 
GrorceE E. C. Hayes, Chairman. 
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Comparative statistics of charter and sightseeing operations of Capital Transit 
Co. and D.C. Transit System, Inc., year 1949 to date 


GROSS REVENUES 
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1 Year 1955 affected by 52-day strike. 
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Pustic UTILiTres COMMISSION OF THE DISTRICT OF COLUMBIA 
Order No. 4487 


P.U.C. No. 3609 


In the Matter of Rates, Fares, and Charges for Contract, Charter, and Sightsee- 
ing Services Within the District of Columbia 


SEPTEMBER 26, 1958, 


ORDER 


The matter of requiring licensed owners of passenger vehicles for hire en- 
gaged in contract, charter, or sightseeing services to construct, file, and publish 
tariffs and schedules showing all the rates, fares, and charges for such services 
being under consideration, and good cause appearing therefor, 

IT IS ORDERED: 

SEcTION 1. That every owner of a licensed passenger vehicle for hire engaged 
in contract ar charter services within the District of Columbia shall file with the 
Commission on or before December 1, 1958, all schedules of rates, fares, and 
charges that are in force for such contract or charter services performed within 
the District of Columbia. That after the filing of said schedules no owner of 
licensed passenger vehicles for hire engaged in contract or charter services 
within the District of Columbia shall charge or demand or collect less than the 
rates, fares, and charges set forth in the schedules filed and in effect at the time, 

Sec. 2. That every owner of a licensed passenger vehicle for hire engaged in 
sightseeing services within the District of Columbia shall file with the Commis- 
sion on or before December 1, 1958, all tariffs that are in force for any such 
sightseeing services performed within the District of Columbia. That after the 
filing of said tariffs no owner of licensed passenger vehicles for hire engaged in 
Such services shall charge or demand or collect for such services a greater or 
less or different compensation for such services than the rates, fares, and charges 
which are specified in the tariff filed and in effect at the time. 

Sec. 3. That all schedules required to be filed under section 1 hereof and all 
tariffs required to be filed under section 2 hereof shall state the date of issue, 
the date effective, and shall contain an explicit statement of the rates, fares, 
and charges in cents or in dollars and cents, together with the names and de- 
scriptions of the points from and to which they apply. Schedules or tariffs con- 
taining tables of rates, fares, and charges based on distances from point of 
origin to destination must show the mileages or indicate a definite method by 
which such rates, fares, and charges were determined. 

Sec. 4. That every owner of a licensed passenger vehicle for hire engaged in 
contract, charter, or sightseeing services shall post and file at each of his offices 
all of his schedules or tariffs. All schedules and tariffs shall be kept available 
for public inspection or examination at all reasonable times. 

Sec. 5. Unless otherwise ordered by the Commission, all rates, fares, and 
charges which have been filed with the Commission must be allowed to become 
effective and remain in effect for a period of at least 30 days before being 
changed, canceled, or withdrawn. No change shall be made in the rates, fares, 
and charges which have been filed and published in compliance with the require- 
ments of this order, except after 15 days’ notice to the Commission. Such notice 
shall plainly state the changes proposed to be made in the schedules or tariff 
then in force and the time the changed rates, fares, or charges will go into effect: 
Provided, That the Commission may, in its discretion and for good cause shown, 
allow changes in less time than therein specified. 

Sec. 6. The word “owner” shall include any corporation, association, partner- 
ship, or person and their lessees, trustees, or receivers appointed by any court 
whatsoever, engaged in operating licensed passenger vehicles for hire as pro- 
vided in sections 1 and 2 hereof. 

By the Commission : 

NorMAN B. BELt, 
Evecutive Secretary. 
A true copy: 
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Pustic UTILITIES COMMISSION 
OF THE DistTRICT OF COLUMBIA, 
Washington, D.C., July 6, 1959. 
Hon. WAYNE L. Morse, | ; 
Chairman, Subcommittee on Health, Education, Welfare and Safety, Committee 
on the District of Columbia, U.S. Senate, Washington, D.C. 


Dear SENATOR Morse: At the suggestion of Mr. Gulledge, and in order that 
the record of the hearing on 8S. 304 may be complete, I outline hereafter the 
practices and requirements of this Commission in accounting for revenues and 
expenses related to charter and sightseeing operations by D.C. Transit System, 
 ienthly financial statements filed with the Commission show revenues sepa- 
rately for regularly scheduled passenger operations, charter and sightseeing 
operations, Government contract operations, and limousine operations. Revenues 
from the various classes of service are segregated at the source and no allocation 
is necessary. We do not require a complete segregation of expenses on a monthly 
or even an annual basis between the various types of service referred to above. 
The principal element of cost in connection with charter and sightseeing opera- 
tions, as in the case of regularly scheduled operations, is the wages of the vehicle 
operators. This element of cost is reported separately for the various types 
of service. While not set forth in the monthly reports filed with the Commission, 
the company does segregate by means of auxiliary job records another prin- 
cipal element of cost, that is to say, traffic solicitation and advertising incident 
to charter and sightseeing operations and limousine operations, as distinguished 
from similar costs incident to its regularly scheduled operations. These job 
records are available to the staff of this Commission at any time. 

With respect to costs that are common to more than one class of service by 
reason of the use of the same personnel and equipment, such as maintenance of 
buses, gasoline and oil for buses, garage facilities, administrative and general 
costs, depreciation, taxes and return on investment, the Commission makes an 
allocation of these costs between the various classes of service on such occasions 
as it is necessary to determine net operating income from charter and sightseeing 
operations or from limousine rental service as distinguished from regularly sched- 
uled operations. In making this allocation, the Commission has adopted the 
procedure of allocating on a full cost basis rather than on an incremental cost 
basis as proposed by the company. The use of a full cost allocation basis results 
in a somewhat greater allocation of costs to charter and sightseeing operations, 
and in our opinion is the proper basis for allocation. 

Such an allocation and determination of net operating income for charter and 
sightseeing operations and for limousine rental service was made in the 1958 
rate proceeding, as shown by the copy of the Commission’s findings and opinion 
in that proceeding (Order No. 4480, pp. 7 and 10), filed as an exhibit at the 
time members of the Commission testified before your subcommittee. 

An allocation of costs and a determination of net operating income applicable 
to limousine operations is also made in each annual determination of the liability 
of D.C. Transit System, Inc. for motor vehicle fuel taxes under the provisions of 
section 9 of Public Law 757. In the determination of the company’s liability 
for motor vehicle fuel taxes for the 12 months ended August 31, 1958, as shown by 
the Commission’s findings and certification dated November 13, 1958 (pp. 3 and 4 
and schedule 3) also filed as an exhibit with the subcommittee, the allocation of 
costs to limousine operations resulted in a net loss of $37,214, and this loss was 
excluded in determining net operating income for motor vehicle fuel tax pur- 
poses. No similar exclusion was made, however, for estimated losses on charter 
and sightseeing operations in view of a ruling by the Corporation Counsel that 
the provisions of section 9 of the franchise apply to charter and sightseeing op- 
erations as well as to regularly scheduled operations. 
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In connection with hearings on H.R. 2316 before the subcommittee of the House 
Interstate and Foreign Commerce Committee, which is a companion bill to §, 
304, the suggestion was made that any unfair tax advantage on the charter and 
sightseeing operations accruing to D.C. Transit System, Inc., under the terms 
of the franchise, could be effectively eliminated by a binding agreement on 
the part of the company, or by legislation, if necessary, providing that charter 
and sightseeing operations, including Government contract operations, will be 
subject to motor vehicle fuel taxes, and in addition that any loss from charter 
and sightseeing operations will be excluded from net operating income in the 
determination of the liability for motor vehicle fuel taxes under the provi- 
sions of section 9 of the franchise. Under this proposal, charter and sightseeing 
operations would be accorded the same treatment as are limousine operations 
at the present time. 

I trust that the foregoing statement of the present practices of the Com. 
mission will be of assistance to the subcommittee in its consideration of the 
proposed legislation. 

Sincerely yours, 
GEORGE E. C. HAYEs, 
Chairman, 


JUNE 16, 1959. 
Hon. Davin B. KARRICK, 
Acting President, Board of Commissioners, District of Columbia, District Build- 
ing, Washington, D.C. 

My Drak CoMMISSIONER: During the course of hearings held by the Subcom- 
mittee on Public Health, Education, Welfare, and Safety of the Committee on 
the District of Columbia on June 8, Chairman Senator Morse requested the 
undersigned to seek certain information from your Board as hereafter set forth. 

This committee would like to be furnished with a memorandum pertaining 
to what extent Capital Transit, predecessor of D.C. Transit, carried on sight- 
seeing and charter operations under its mass transportation franchise in the 
District of Columbia. Comparative statistics of Capital Transit’s business in 
these fields over a representative period, i.e., 1950 forward, and that of D.O. 
Transit from 1956, would be satisfactory. Any additional statistics which you 
believe might be helpful in this examination would be most acceptable. 

A second memorandum is requested dealing with the franchise authority for 
the operation of sightseeing and charter services by D.C. Transit, Capital Tran- 
sit, and other predecessor companies. At the hearings on June 8, Mr. Harvey 
Spear, special counsel for D.C. Transit, was requested by Senator Morse to file 
a memorandum discussing such franchise authority as set out above. 

Your prompt and cooperative attention to this request would be appreciated. 

Sincerely, 
CHESTER H. SmitH, Chief Clerk. 


GOVERNMENT OF THE DISTRICT OF COLUMBIA, 
Washington, D.C., June 24, 1959. 
Mr. CHESTER H. SMITH, 
Chief Clerk, Committee on the District of Colum bia, 
U.S. Senate, Washington, D.C. 


Dear Mr. SuirH: With reference to your request for information on the 
sightseeing operations of the D.C. Transit System, Inc., and its predecessor, the 
Capital Transit Co., I am forwarding herewith two enclosures. The first en- 
closure lists comparative statistics on gross revenues, miles operated, and hours 
operated during the period specified in your letter. 

The second memorandum contains a brief summary of the authority under 
which these two companies engaged in charter and sightseeing services. 

If I can furnish you any further information on this subject, please feel free 
to call upon me. 

Very sincerely yours, 
Davip B. KArrick, 
Acting President, Board of Commissioners. 
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Comparative statistics of charter and sightseeing operations of Capital Transit 
Co. and D.C. Transit System, Inc., year 1949 to date 


GROSS REVENUES 





















































Regular Govern- | Limousine | 
Year Company charter ment | rental Total 

and sight- contract | service | 

seeing | charter | 

| a | 
5 AEE Ss ee Capital Transit...| $245,989 |......---.--| $245, 989 
RES. nord rkcceadhebodontitisoee oer. .t ; 278, 160 |...-- 278, 160 
x crs Rint dadndtaegtnns baosad ae 271, 500 |--.- 7 271, 500 
EC Cs tees Scbeneseccanessam ein acenann te 271, 546 |....- | 71, 546 
1958. - - ---- - pe 276, 504 276, 504 
re. can (amen nkeukiomep ewes seeing abe <a 240, 750 | 240, 750 
Rs cinanc mince + othe oan anwsbn GS pee acct ; 213, 557 | | 213, 557 

956: 
eS SO ee aps jos gti tueke OS hd ccd eh acnc« thedtes) 203, 157 
a, 10 tO £700. O4....<2.--+-- | D.C. Transit... | 47, 645 | Mohs A 47, 645 
Sebati. pcddatite oc bead | SSNPS 2852 -| 250, 802 
ih a cckpasiesiniacnehs daaus D.C. Tré insit bere 402, 497 | $105, 733 | $80, 362 | 588, 592 
1958...--- pI A ad 519, 767 210, 635 78, 776 | 809, 178 
1959, January to May. eae es 469, 581 | 84, 190 | 31, 769 585, 540 
i i 
MILES OPERATED 

i oe nw haidiavateaeea Capital Transit_ -- Th TA 2. at 3 275, 749 
OE Pot ee eae 272) 605 272, 605 
SIE, oc acitttoninihs <hnawreum eee ak - 237, 023 ge 237, 023 
5 eniliah deer ena tcl eck 227, 512 D oa 227, 512 
is ao nenereemade ee ei 206, 356 ee 206, 356 
a a Seach dudnanee RN esos ca che re cca 170, 139 
eth tain. a wtsta nd tno diet ie esnnien oa Tema | 148, 072 } 148, 072 

1956: | 
Se en oud ae wesial 136, 249 
eee, 16 60 L006. Shennan ncecennss C. Transit....- 42,719 42,719 
a scasuciseesthcilegeeiicdnenssanesl cnliscenssieenaitahaneinies entitle a 
REP Tinta rao Neste ke ated: arte [7a O08 |. .._...- -| 178, 968 
en cccamaen _.--------...| D.C. Transit. 322, 467 | 251, 258 126, 564 | 700, 289 
1958. - - .do-.- baa 427,951 | 457,093 | 138,441 | 1,023, 485 
1959, January to May.. ie acedeane me eh hnntl 316, 916 | 181, 998 54, 459 | 553, 373 

| | 

HOURS OPERATED 

| 
ER a cub culsineondtimnntoe | Capital Transit - -_| 37, 067 | 37, 067 
= Scat Eta | 38, 812 38, 812 
1951. | Wie cae) 34, 967 e 34, 967 
1962... | -@0.. 28 00.1355. .| 32, 800 
1953... std aa 31, 698 31, 698 
1954... _- Sa. [ane oe eee 28, 139 28, 139 
Meio 21osh ol sian a ae | 26, 233 | 26, 233 
| == 

1956: | j 
meee Ge ee, Pin a ee do_. J Oh Geet... 22: 3 ak 23, 691 
Aug. 15 to Dec. 31._--.-..-.-_- | D.C. Transit_.._- 6, 584 |_- 6, 584 
ea ee onoooe 30, 27 
Meares foie eis J we, Beanalt.....: 51, 349 | 16, 203 17, 492 | 85, 044 
1958... .._- wiht Scales, Berea gk | = 65,820 | 31, 807 | 16, 928 114, 555 
1959, January to “May. ll late tne el oll a" 54, 687 | 13, 306 | 4,178 72,171 





1 Year 1955 affected by 52-day strike. 


AvuTHorITY To ENGAGE IN CHARTER AND SIGHTSEEING SERVICES 


Capital Transit Co. engaged in charter and sightseeing service as incidental to 
its public operating authority under section 208(c) of the Interstate Commerce 
Act. In addition, the District of Columbia License Act authorizes the granting of 


licenses to engage in charter and sightseeing service. 


If a carrier does not hold 


incidental rights under section 208(c) of the Interstate Commerce Act, the license 
issued under the District of Columbia License Act would grant such authority 
within the District of Columbia. 
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D.C. Transit System, Inc. has incidental authority to engage in charter and 
sightseeing service pursuant to section 208(c) of the Interstate Commerce Act, 
In addition thereto, Congress authorized and empowered D.C. Transit System, 
Ine. to engage in charter and sightseeing service by section 6 of Public Law 
757, 84th Congress. 


A. B. & W. Transit Co., 
Alexandria, Va., June 18, 1959. 
Senator WAYNE Morssg, 
Chairman, Subcommittee on Public Health, Education, Welfare, and Safety of 
the Committee on the District of Columbia, Senate Office Building, Washing- 
ton, D.C. 


Dear SENATOR Morse: I have been informed that in testimony before your sub- 
committee, Mr. O. Roy Chalk, president of the D.C. Transit System, placed into 
the record the gross revenue figures of this company for the years 1955 and 
1958. 

As you can well appreciate, quoting gross figures on revenue of a transit com- 
pany, without qualifying them as to the “fare level” and changes in operating 
areas and conditions at the compared times, is meaningless. Also, quoting gross 
revenue figures could not possibly have any bearing on the matter about which 
Mr. Chalk was testifying. 

For the information of your subcommittee, I hereby submit the revenue figures 
for my company, for the years in question, broken down as required by the 
Interstate Commerce Commission: 














1965 1958 
Neen en ene ee tae ee $2, 908, 249 $3, 185, 218 
Special bus revenue __- Sie aoe digs need Seen eacheemetorecaa es ockaiiee tence: 210, 157 164, 915 
a ON Sa SS SS oy Se rebar icon hose deem 81 127 
I UII TL er ei eg 11, 680 11, 752 
oar an oe cite incncecaade a eiaedalenoranielee cartes darn apetenibn ions ae ob ae 3, 130, 167 3, 361, 512 





Any further information that you may desire will be furnished promptly upon 
request. 
Respectfully submitted. 
R. T. MircHetyt, Executive Vice President. 


MoTeL Tours, 
Alexandria, Va., June 18, 1959. 
Hon. WAYNE Morsg, 
Senate District Committee, 
U.S. Senate, Washington, D.C. 

Dear SENATOR Morse: I understand that Mr. Chalk has spent a great deal of 
time before your committee emphasizing how much he wants to help the little 
fellow. 

This is how Mr. Chalk helps the little man. On June 8, 9 and 10, I lost to 
D.C. Transit my sightseeing concessions at the following motels: Brookside 
Motel, Harry Smith Motel, Ford Motor Court, Mt. Vee Motel, Airport Motel, and 
the Colonial Motel. This is in addition to losing the Wagon Wheel Motel within 
the last month to D.C. Transit. All of this took place about the same time that 
Mr. Chalk told your committee what a kind man he is and implored the members 
to look after the little fellows. 

All of these motels are in Virginia, some of them 8 to 15 miles from the District 
of Columbia. Thus, D.C. Transit, a subsidized monopoly in the District of 
Columbia, has used its power to knock out a businessman outside of the District 
of Columbia. 

It has taken me 4 years to build the business which I have now lost to D.C. 
Transit. During 1958, my revenue from the seven concessions was $15,000, 
which was approximately 85 percent of my total business. 

Obviously, Mr. Chalk’s deeds are not consistent with his words, and he is 
deliberately trying to mislead your committee. 

I would appreciate it if you would include this letter in the record of your 
hearings on S. 304. 

Very truly yours, 
ARCHIE Mituine, President. 
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WASHINGTON SIGHTSEEING OPERATORS ASSOCIATION, INC., 
Washington, D.C., June 18, 1959. 
Senator WAYNE MorsE, 
Senate District Committee, 
U.S. Senate, Washington, D.C. 


DeaR SENATOR Morse: Enclosed please find a statement by Mr. Vincent 
Amarosa, president, Washington Sightseeing Operators Association. The state- 
ment and this covering letter are for the record of the hearings on 8. 304. Mr. 
Amarosa had hoped to present the statement in person, but other commitments 
kept him from doing so. 

Mr. Flanagan stated before the House Interstate Committee, that our associa- 
tion has increased its membership from 50 to 65 since May 12, 1958. His theory 
is that this indicates a growth in the number of sightseeing companies in the 
District of Columbia since that date. Hence, I wish to point out that none of 
the companies, who joined the association, have just started in business. They 
became members of the association because of its efforts to equalize the compe- 
tition between D.C. Transit and the individual sightseeing operator. 

Mr. Flanagan says that Mr. Amarosa was in error when he testified that D.C. 
Transit spent $335,000 for advertising and promotion during calendar year 1957. 
Yet, that is the figure used by Mr. Falk, chief accountant of the PUC in his testi- 
mony before the House Small Business Committee (hearing record, p. 108). 

Mr. Flanagan also testified that D.C. Transit employed a total of eight side- 
walk salesmen “whose employment commenced in November, 1957” and ended 
“in December, 1957.” Yet, Mr. Paul Swan submitted the following affidavit to 
the House Small Business Committee (hearing record, p. 118) : 


“AFFIDAVIT OF Paut A. SWAN 
“WASHINGTON, 
District of Columbia, ss: 


“Paul A. Swan, being duly sworn, deposes and says: 

“1, My name is Paul A. Swan. I am a partner in Federal Sightseeing Tours 
and president of the Washington Sightseeing Operators Association. 

“2. I testified in the hearings before the Select Committee on Small Business 
of the House of Representatives on Monday, May 12, 1958. I submit this affi- 
davit in further amplification of that testimony. 

“3. I informed the committee that on April 29, a D.C. Transit sightseeing 
guide appeared for the first time in front of my office at the Commodore Hotel 
for the purpose of soliciting business for D.C. Transit. A guide was also sta- 
tioned there on April 30 and May 5. 

“4. On May 13, the day following my testimony here, a D.C. Transit guide 
was again stationed in front of the Commodore Hotel where my business is 
located. On May 14, two D.C. Transit guides were stationed there. The badge 
numbers of these two D.C. Transit guides are as follows: 441 and 432. 


“PauL A. SWAN. 
“Subscribed and sworn to before me this 19th day of May 1958. 


[SEAL] “HELEN H. Everett, 


“Notary Public. 
“My commission expires October 14, 1959.” 


Mr. Flanagan has a further theory, expressed before the committee, that the 
number of sightseeing companies operating in the District of Columbia has sub- 
stantially increased since 1955. This is a misrepresentation; the increase since 
1955 is represented largely by foreign bus companies domiciled in Maryland, 
Pennsylvania, New Jersey, and other surrounding States, who operate occasional 
charter trips into the District of Columbia and who were required by the Public 
Utilities Commission to obtain local license. The trips of these operators origi- 
nate in their home territory and return to their home territory. 

According to Mr. Flanagan, there were 7 sightseeing companies in 1955 and 
18 as of May 21, 1959. These figures exclude the sightseeing companies utilizing 
limousines as a sightseeing vehicle. 

Sincerely yours, 


RAYMOND WARRENNER, Secretary. 


(The statement of Mr. Vincent Amarosa referred to in the letter 
may be found upon p. 99 of the printed hearings.) 
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EASTERN EXECUTIVE COUNCIL OF AMALGAMATED DIVISIONS, 
Bladensburg, Md., June 20, 1959. 
Re 8. 304. 
Hon. WAYNE Morse, 
Senate District Committee 
US. Senate, Washington, D.C. 


My Dear Senator: The eastern executive council of the Amalgamated As- 
sociation of Street, Electric Railway, and Motor Coach Employees of America, 
representing more than 5,000 employees of Eastern Greyhound Lines in 12 local 
divisions covering 17 different States, strongly recommends approval by your 
committee of 8. 304. 

The need for this legislation arises from the invasion of competitive industries 
by D.C. Transit. In the first instance, the accelerated activity of D.C. Transit 
to promote charter and sightseeing business in competition with other carriers 
long in this field has seriously affected the latter’s ability to favorably compete. 
It will ultimately result in forcing the other operators out of business. This 
activity has been felt and will continue to be felt by members of our union in 
loss of work. 

Also, D.C. Transit is attempting to invade the intercity travel field by pro- 
moting limousine service between Washington, D.C., and New York City, as 
well as between Washington, D.C., and Chantilly Airport. The proposed service 
between Washington, D.C., and New York City has already been approved by an 
ICC examiner. If the Commission approves D.C. Transit’s applications, it would 
have a disastrous effect on our members. With increased volume, there is no 
question that D.C. Transit will seek authority to operate buses, as opposed to 
limousines, in direct competition to Greyhound and others. 

We believe that the antitrust laws express a policy fermulated by the Congress, 
When the Congress accepted the policy incorporated in these acts, it voted in 
favor of the preservation of a competitive-enterprise system. Therefore, it 
seems to us that S. 304 affords the Members of the 86th Congress an opportunity 
to strike a hard blow for the competitive-enterprise system. 

To sum up, in this situation there are insufficient counterbalancing benefits 
to offset the substantial lessening of competition which will inevitably result 
from D.C. Transit’s activities. 

We would appreciate having this letter made part of the record of hearings 
on S. 304. 

Yours very truly, 
Epe@arR M. HuMMEL, Secretary. 


ATRPORT TRANSPORT, INC., 
Washington, D.C., June 20, 1959. 
Mr. CHESTER H. SMITH, 
Chief Clerk, Senate Committee on the District of Columbia, 
U.S. Senate Office Building, Washington, D.C. 


DEAR Mk. SMITH: In reply to your letter of June 17, 1959, regarding the sub- 
mission of memorandums touching upon the charter and sightseeing activities 
conducted by D.C. Transit as divulged in your recent hearings on S. 304, I 
should like to set forth the following thoughts for consideration by and action 
of the committee. 

Insofar as my company is concerned, the question which the committee should 
consider is not solely the rights or authority of D.C. Transit to carry on charter 
and sightseeing activities. Rather, the question is much broader: Should D.C. 
Transit be permitted to carry on any activities at a rate which a competitive 
company in that same field of activity is unable to meet because it does not 
have the ability to subsidize its competitive activity with income derived from 
a tax-favored monopoly? This obviously is a much broader question and a 
much more important question from the standpoint of public policy than the 
mere investigation into the charter and sightseeing activities of D.C. Transit. 

For example, I think the entry of a subsidiary or affiliated firm of D.C. 
Transit into the paving business to rip up the tracks along certain District of 
Columbia streets, which D.C. Transit is required to do under the terms of its 
franchise, then to repave those streets utilizing D.C. Transit equipment at what 
I understand to be little or no rentals, is bound to have a detrimental effect 
on those who are regularly engaged in the paving business and who are not 
using equipment the payment for which has been subsidized by the mass-trans- 
portation riders in this community. The bad effect on those regularly in this 
business obviously has a snowballing effect in our economy and thus allows 
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D.C. Transit to reach its monopolistic tentacles into many phases of business 
life in the District of Columbia metropolitan area. 

Taking the charter and sightseeing business problem as a facet in which the 
committee is quite interested, many of the arguments of D.C. Transit do not 
hold water insofar as their competition with my business is concerned. The 
argument is used that the charter and sightseeing business of D.C. Transit 
enables them to use men and equipment which would otherwise be idle during 
the slack hours or non-rush-period hours. All this is very fine except that 
D.C. Transit deliberately went into what I would call the deluxe limousine 
business and purchased a large fleet of Cadillac limousines (which, of course, 
eould never have been idle insofar as D.C. Transit was concerned prior to their 
purchase, since they never were part of D.C. Transit’s equipment), and then 
deliberately set out to secure charter business at cutrate prices. I can certainly 
sympathize with the position of the regular charter and sightseeing operators 
who had to compete with this sort of onslaught. But bringing it even closer to 
home as far as I was concerned, was the fact that D.C. Transit then advertised 
extensively in the newspapers and on car placards on its own streetcars and 
buses that it was offering a deluxe chauffeur-driven limousine service to Friend- 
ship Airport from downtown Washington for $2 per passenger. I can tell you 
that it is completely impossible to operate such a service at the $2 per passenger 
rate with the number of passengers going to Friendship Airport—even assum- 
ing that D.C. Transit obtained all of them who were so going—and make a 
profit thereon. 

My company, Airport Transport, and Airline Limousine, Inc., operated by 
Mr. Theodore Graff from Friendship Airport, have been carrying passengers 
between Friendship Airport and Washington, D.C., ever since Friendship Air- 
port was opened, at $2.50 per person. We have had ample facilities, equip- 
ment, and men to carry all the passengers who desire to ride, and I assure you 
that we were not getting wealthy at the $2.50 price. Thus, D.C. Transit’s in- 
cursion into this field with full knowledge that we were already serving the 
public in this capacity, was a deliberate attempt, in my opinion, by price-cutting 
maneuver backed up by heavy advertising, to eliminate my company and Mr. 
Graff’s company as competitors—again through the use of tax-favored income 
coming from the mass-transportation operation of D.C. Transit. Fortunately 
we have been able to withstand this challenge, but only because of our excellent 
relationships with the airlines and because of our knowledge of the needs and 
desires of airline passengers; it has not been due to any philanthropic or sym- 
pathetic action toward our small businesses by D.C. Transit. 

I think that the above is an excellent example of how D.C. Transit has utilized 
whatever authority it may have to operate charter and sightseeing activities in a 
manner completely inconsistent with its avowed philosophy of attempting to even 
out the peaks and valleys of its business by using men and equipment which 
would otherwise be idle, because, as I have said, in this instance the equipment 
was purchased especially to go into this type of de luxe transportation; and 
further, the operation was begun with full knowledge that the public was already 
being adequately served in this field. 

The fact that we have for the time being been able to prevent D.C. Transit from 
making further inroads in our business does not lull us into a false sense of se- 
curity that D.C. Transit will not try again in some other manner and at some 
other time. For example, D.C. Transit has filed to operate from the Washington 
National Airport and to the new Chantilly Airport. 

It is for these reasons that I favor the enactment of S. 304 or of legislation 
which will accomplish the basic purpose intended by S. 304, namely to prevent 
the encroachment of D.C. Transit into fields which Congress never intended for 
it to enter through the use of its tax-favored income from its mass-transporta- 
tion monopoly. 

If you or any other members of the staff or any members of the committee 
have any questions regarding the statements made in this letter, I shall be only 
too happy to give you greater detail. 

Respectfully submitted. 


MoE LERNER, President. 
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ARNOLD, Fortas & PoRTER, 


Washington, D.C., June 22, 1959. 
Mr. CuEstTer H. SmitH, 9 " 1959 


Chief Clerk, U.S. Senate Committee on the District of Columbia, 
U.S. Senate, Washington, D.C. 


Dear Mr. SmiruH: Your letter of June 17, 1959, to Judge Arnold has been re- 
ae tome. Judge Arnold is presently out of this country and will return next 

onth. 

Judge Arnold will study the question raised by your letter upon his return 
and may have some comments to make at that time. 

In the meanwhile, however, we note that Capital Transit operated a public 
transportation system in the District of Columbia pursuant to authority granted 
by House Joint Resolution 154 of January 14, 1933, 47 Stat. 752. This resolu- 
tion did not provide for specific authority to engage in sightseeing and charter 
operations. Nonetheless, Capital Transit did engage in such operations. 

t We are persuaded that Capital Transit did not need any specific authoriza- 
tion from Congress to engage in sightseeing and charter operations. Any 
corporation meeting certain standards was then permitted, and may now engage 
in such operations. No special franchise was and is needed. A franchise is a 
grant by the Government to a private person giving the latter a right, privilege 
or power to do something which he cannot do absent such a grant. See State of 
California v. Central Pacific Co., 127 U.S. 1, 40 (1888). Something which is a 
matter of common right open to all is not the subject of a franchise. See New 
Orleans Gas-Light Co. v. Louisiana Light Mfg. Co., 115 U.S. 650 (1885). 

D.C. Transit is “authorized” in section 6 of the Franchise Act to engage in 
charter and sightseeing services. In our opinion, this provision does not give 
D.C. Transit any greater right than Capital Transit had, or than any other 
qualified corporation has to provide such services. This provision cannot be 
interpreted as giving D.C. Transit a franchise right to provide such services 
because no franchise is required to do so. We believe that section 6 was added 
merely to make clear that D.C. Transit could, subject to appropriate regula- 
tion, continue Capital Transit’s charter and sightseeing services and that D.C. 


Transit’s statutory “authority” is of no more weight than Capital Transit’s un- 
written authority. 


Very truly yours, 
WERNER KRONSTEIN. 


D.C. TRANSIT SYSTEM, INC., 
Washington, D.C., June 22, 1959. 
Re 8. 304. 
Hon. WAYNE MORSE, 
Chairman, Subcommittee on Public Health, Education, Welfare, and Safety, 
Committee on the District of Columbia, U.S. Senate, Washington, D.C. 


Dear SENATOR Morse: At the hearings on June 8, 1959, on 8S. 304, we were 
requested to furnish your committee with our observations on the legal issues 
raised by the above-described bill, and also to furnish information about the 
charter and sightseeing operations of our predecessor, Capital Transit Co., and 
the legal authority under which that company engaged in such operations. 

Capital Transit Co. was incorporated in the District of Columbia in 1933, and 
was the result of a merger of the old Capital Traction Co. and the Washington 
Railway & Electric Co. pursuant to an act of Congress of March 4, 1925 (48 Stat. 
1265), and a joint resolution of Congress approved January 14, 1933 (47 Stat. 
752), amended February 16, 1933 (47 Stat. 819). From the time of its ap- 
proval by Congress in 1933 to the grant of D.C. Transit’s present franchise on Au- 
gust 15, 1956, Capital Transit Co. operated the mass transportation business in 
the District of Columbia. In addition, and as an integral part of that business, 
Capital Transit engaged in charter and sightseeing activities. As indicated at 
pages 231-232 of the transcript of these hearings, revenues from such opera- 
tions approximated $250,000 per year during each of the last 3 years of Capital 
Transit’s franchise authority. In 1954, $240,750 was reported ; in 1955, $213,577 
(the year of the strike) ; and in 1956 revenues amounted to $250,802. 

From its inception, Capital Transit Co. had all the authority of any validly 
existing corporation in the District of Columbia, including the right available to 
every corporation in the District to engage in the charter and sightseeing busi- 
ness. In addition, Capital Transit Co. had authority from the Interstate Com- 
merce Commission to operate charter and sightseeing services under its certifi- 
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cate of public convenience and necessity, ICC docket No. MC~—75289 and the 
various subs thereunder. And not only did Capital Transit Co. have specific 
authority under its certificate of public convenience and necessity, but it also 
had the so-called incidental authority granted by section 208(c) of the Interstate 
Commerce Act. 

From the time of its creation and franchise, D.C. Transit System, Inc., has 
continued and expanded the charter and sightseeing operations of its predecessor, 
Capital Transit Co. D.C. Transit’s revenues for 1957 and 1958 have been 
$402,497 and $519,767, respectively. Unlike its predecessor, D.C. Transit has 
added glamour and imagination to the charter and sightseeing business, and has 
offered and sold its services to the public in a vigorous, fair, openly competitive 
manner. 


LEGAL ISSUES RAISED BY S8. 304 


The proponents of the pending legislation argue that S. 304 is constitutional, 
and in support of the legislation they make three basic arguments, namely, (1) 
that Transit, by reason of its fuel-tax exemption has an unfair advantage in the 
charter and sightseeing fields; (2) that Transit allegedly subsidizes such activi- 
ties by using its mass transit profits to make up for alleged losses in its charter 
and sightseeing operations; and (3) that Transit, by using its monopoly derived 
assets to engage in related competitive businesses, acts contrary to the principles 
of free competition, and in violation of the principles of the Sherman Antitrust 
Act. 

The fuel-tax exemption issue is shown in the record to be de minimus. The 
record shows that the tax advantage amounts to less than $300 per year for an 
individual charter and sighteeing operator having one vehicle. In any event, 
we have already agreed to waive the fuel-tax exemption for our charter and 
sightseeing operations, and have been paying the tax since July 1, 1958. Even 
the witnesses supporting S. 304 agree that the fuel-tax exemption is an inconse- 
quential issue. 

The alleged subsidy issue represents a distortion of the facts. As the record 
indicates, our charter and sightseeing business is now operating at a profit even 
on the basis of accounting prescribed by the Public Utilities Commission. We 
believe the accounting system of the Commission to be unrealistic and unbusi- 
ness-like. As the record indicates, the realistic, business-like method of account- 
ing, approved by Price Waterhouse & Co., would be to compute profits or losses 
by deducting from charter and sightseeing revenues those expenses which have 
been added solely as a result of charter and sightseeing operations. Sound 
business planning would regard this added cost method of accounting as the 
only sound, ecoonmical method. On the added cost basis, D.C. Transit has made 


a substantial profit in its charter and sightseeing operations this year, as the 
record of these proceedings indicates. 


FREE COMPETITION AND THE ANTITRUST LAWS 


The concern over the possible applicability of the antitrust laws to Transit’s 
activities in the charter and sightseeing fields is no doubly generated by the briefs 
submitted and statements made by Mr. Thurman Arnold, counsel for our com- 
petitor, Gray Lines, Inc. Our competitors are grossly in error. 

Briefly summarized, the Sherman Act and the related antitrust laws seek to 
preserve and promote competition, not to stifle or bar it. Neither the statutes 
nor the cases proscribe the entrance of new faces into competitive enterprises, 
rather, they encourage it. A reading of Mr. Arnold’s brief compels the conclu- 
sion that it assumes as true the most partisan charges leveled at D.C. Transit 
by the proponents of the bill. It assumes unfair practices and then proceeds to 
garner judicial support for their curtailment. The record herein fails to support 
his predicate, and his cases are not, therefore, appropos of the present situation. 
In each of them what the courts condemned were instances of proven conduct 
and practices in restraint of trade (Standard Sanitary Mfg. Co. v. United States, 
226 U.S. 20, 57 L. Ed. 107, Gamco v. Providence Fruit € Produce Co., 194 F. 2d 
484, United States v. Masonite Corporation, 316 U.S. 265, 86 L. Ed. 1461, Morton 
Salt Co. v. G. 8. Suppiger Co., 314 U.S. 488, 86 L. Ed. 363, International Salt Co. v. 
United States, 332 U.S. 392, 92 L. Ed. 20, Northern P. R. Co. v. United States, 
$56, U.S. 1, 2 L. Ed. 2d 545, Transamerica Corp. v. Board of Governors, 206 F. 
2d 163, cert. denied 346 U.S. 901, United States v. DuPont De Nemours & Co., 
353 U.S. 586, 1 L. Ed. 2d 1057, United States v. Pullman Co., 50 F. Supp. 123, 
$30 U.S. 806, and United States v. Aluminum Company of America, 148 F. 2d 
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416). Price fixing, division of markets, group boycotts, stock acquisitions with 
monopolistic intent, and tying agreements were outlawed. Nowhere have the 
courts found violations of free competition or the antitrust laws under circum- 
stances such as those which exist in the case of Transit’s operations in the 
charter and sightseeing fields. Transit does not contest the principles of free 
competition enunciated by all of the cases cited by our competitors. Transit 
espouses such principles. Transit insists, however, that the cases not be distorted 
out of context. 

Our competitors argue that the cases cited by them support the proposition 
that the mere use of monopoly-derived assets to engage in related competitive 
businesses is a violation of the principles of free competition and the antitrust 
laws. Their cases do not support their proposition. On the contrary, their cases 
and the other cases on the subject make it clear that the use of monopoly-derived 
assets to engage in related competitive businesses neither violates the principles 
of free competition, nor the antitrust laws. 

An excellent example of the legality of Transit’s operations is contained in the 
case of United States v. Inter-Island Steam Nav. Co., et al. (87 F. Supp. 1010), 
a case involving facts strikingly similar to those alleged in these hearings. 
There, the defendants were an established common carrier by water, and a sub- 
sidiary corporation known as Hawaiian Airlines, Ltd., which operated as a com- 
mon carrier by air over routes substantially paralleling those of its parent cor- 
poration. The complaint charged violations of the Sherman Act in that de- 
fendants jointly conducted so-called all-expense tours that Inter-Island denied 
to other air carriers the privilege of making similar arrangements with it; and 
that Inter-Island persuaded and induced prospective passengers to patronize 
Hawaiian in preference to other air carriers operating in the same area, and 
was engaged in an attempt to preempt the field of air travel in the area and 
prevent future competition. The Court disposed of the case with the following 
remarks : 

“There is nothing in the statute [Sherman Act] to prevent a corporation from 
entering a virgin field, and, through a subsidiary or otherwise, engaging in a 
pioneer enterprise. That was precisely what was done in 1929 by Inter-Island 
in the instant case. 

“The antitrust laws were enacted to promote and not to retard the economic 
growth of the Nation. 

“In a word, the Sherman Act is not an instrument of stagnation. 

“The Supreme Court repeatedly has given a clean bill of health to ‘an expan- 
sion to meet legitimate business needs’ (United States v. Paramount Pictures, 
334 U.S. 131, 174, 68 S. Ct. 915, 987, 92 L. Ed. 1260).” 

After spelling out the above principles of free competition, the Court in the 
Inter-Island case held specifically that “efficiency alone does not constitute 
‘unreasonable’ means of discouraging competition” (p. 1021), and in comment- 
ing on the use of monopoly-derived assets to engage in a related competitive 
business, the Court added: 

“Does a man who builds a better mousetrap violate the Sherman Antitrust 
Act? 

“Plaintiff complains that ‘the organization of a subsidiary air carrier by a 
well financed and long established surface carrier would tend to preempt that 
field and to prevent future competition between the surface carrier and other 
air carriers.’ 

“But adequate capital and a lonz-time establishment in business are not pro- 
scribed by the Sherman Act. Just as it is not an instrument of stagnation, the 
act does not penalize business efficiency, unless it be accompanied by some un- 
lawful act. No unlawful act has been yet shown in this case.” 

The briefs and arguments of our competitors cite Supreme Court opinions 
for their proposition that monopoly-derived assets cannot be used in a manner 
which restricts free competition. A careful examination of those opinions in- 
dicates that what the Supreme Court has condemned is the use of monopoly 
power to compel customers of the monopoly to purchase the related services of 
the monopoly. Such practices, which usually arise as the result of patents and 
license agreements, are frequently described in the antitrust cases as “tying” 
arrangements or agreements, and such tying agreements have been universally 
condemned by the Supreme Court as violations of the antitrust laws. Although 
the cases on tying agreements contain broad language condemning restraints 
on competition, none of them condemn, per se, the use of monopoly-derived assets 
to engage in related competitive businesses. 


set 
ing 
tior 
Gré 
in t 


are 
ant 
mit 
of . 
pro 

“ 


in | 
tho 
thr 
up 

roo 
con 


14, 
exc 
wit 
Gri 
rea 
of 


is « 
leg 
im] 
tha 
anc 
Co! 


hib 
tio! 
exi 
pri 


lav 
cis 
pol 
as 

(CO 
79 

Co 
tio 


por 


por 
wh 


the 
sal 
no 


REGULATION OF D.C. TRANSIT SYSTEM, INC.—1959 265 


All of the cases in the field of antitrust law support the proposition that each 
set of facts must be considered separately. A review of the record in these hear- 
ings shows that Transit has not engaged in any act in restraint of free competi- 
tion. The record shows conclusively, however, that the principal complainant, 
Gray Lines, Inc., is the real monopolist in the charter and sightseeing business 
in the District of Columbia, and that ft engages in practices in the District which 
are in violation of the principles of free competition, and in violation of the 
antitrust laws. This conclusion is supported by the findings of the Select Com- 
mittee on Small Business of the House of Representatives which, in its report 
of August 20, 1958 (a copy of which has been made a part of the record of these 
proceedings), at page 3, stated : 

“Gray Lines, Inc., is the largest of the sightseeing and bus chartering services 
in the District of Columbia when measured by volume of business derived from 
those services. No other operator has as far-flung associations and affiliations 
throughout the country. No other has as many hotels in or out of the District tied 
up by exclusive contracts. Gray Lines, Inc., alone controls almost 12,000 hotel 
rooms in the District. Its nearest competitor, the D.C, Transit System, Inc., 
controls less than 1,500.” 

The above findings of the select committee were based upon the fact that of 
14,664 hotel rooms in Washington, Gray Lines controls over 10,070 of them under 
exclusive licensing agreements, some of which are tied in by tying agreements 
with national contracts between the nationwide hotel chains and the national 
Gray Line organization. In terms of gross revenues, Gray Lines, Inc., is the 
real monopoly in the charter and sightseeing business, doing over $1,066,087 
of business in 1958, as compared with $519,767 by D.C. Transit. 


THE PENDING LEGISLATION WOULD BE UNCONSTITUTIONAL 


Our competitors support the proposed legislation with the argument that it 
is constitutional. It is clear from the opinions of the Supreme Court that the 
legislation, if enacted, would be unconstitutional on the grounds that it would 
impair the obligation of contract, that it would be discriminatory legislation, 
that it would represent a deprivation of property without due process of law, 
and that it would revoke rights granted to D.C. Transit under the Interstate 
Commerce Act without the protection of the revocation procedures established 
by that act and by the Administrative Procedure Act. 

Article I, section 10, U.S. Constitution, contains no specific provision pro- 
hibiting the Congress or the Federal Government from impairing the obliga- 
tions of contracts. Mr. Arnold states that to ascertain such limitations as may 
exist, one must have recourse to the “hazy area of general principles of juris- 
prudence”; that the doctrine has never been clearly defined. 

On the contrary, the principle governing the subject is far from “hazy.” The 
law is well established that except where circumstances necessitate the exer- 
cise by Congress of its basie constitutional powers, powers which, like the 
police power, cannot be bartered away, Congress is subject to the same limitations 
as bind the States. The Founding Fathers could not have intended otherwise 
(Continental Ill. Nat. Bank & Tr. Co. v. Chicago, RI. & P.R. Co., 294 U.S. 648, 
79 L. Ed. 1110). In Perry v. United States (294 U.S. 330, 79 L. Ed. 912), the 
Court, answering an argument that the Government, relying upon a joint resolu- 
tion of Congress, could alter the terms of a Government bond obligation, stated: 

“We do not so read the Constitution. There is a clear distinction between the 
power of the Congress to control or interdict the contracts of private parties 
when they interfere with the exercise of its constitutional authority, and the 
power of the Congress to alter or repudiate the substance of its own engagements 
when it has borrowed money under the authority which the Constitution confers. 
*** To say that the Congress may withdraw or ignore that pledge is to assume 
that the Constitution contemplates a vain promise, a pledge having no other 
sanction than the pleasure and convenience of the pledgor. This Court has given 
no sanction to such a conception of the obligations of Government.” 
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“When the United States, with constitutional authority, makes contracts, it 
has rights and incurs responsibilities similar to those of individuals who are 
parties to such instruments. There is no difference, said the Court in United 
States v. Bank of the Metropolis (15 Pet. 377, 392, 10 L. Ed. 774, 779), except 
that the United States cannot be sued without its consent.” (See also: Lynch Vv. 
United States, 292 U.S. 571, 580, 78 L. Hd. 1434, 1441; Union Pacific R.R. Co. v. 
United States, 99 U.S. 700, 25 L. Ed. 496, 501; MeShain v. District of Columbia, 
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205 F. 2d 882; Johnson v. United States, 79 F. Supp. 208; Darlington, Inc. v. 
Federal Housing Administration, 142 F. Supp. 341, reversed on other grounds 
352 U. S. 977, 1 L. Ed. (2d) 363; New Orleans Gas Light Co. v. Louisiana Light 
¢ H.P. & Mfg. Co., et al., 115 U.S. 650, 29 L. Ed. 516; and Hepburn v. Griswold, 
75 U.S. 603, 19 L, Ed. 513.) 

Public Law 757, Transit’s franchise, is a contract in every sense of the term, 
In its entirety, section 6 included, it constitutes a binding commitment by Con- 
gress. 

As the testimony at the hearings indicates, the purchase by D.C. Transit of 
the assets of Capital Transit Co., and the assumption of the obligations imposed 
on D.C. Transit by the franchise were based upon the inclusion in the franchise 
of section 6. S. 304 is an undisguised attempt to alter the terms of the franchise 
in an effort to eliminate competition in the charter and sightseeing businesses. 
Its effect is frontal and direct. The proposed legislation would deny Transit 
the benefit of a right specifically granted in the franchise, one upon which 
Transit relied in accepting its obligations. In so doing, it impairs the obliga- 
tion of the franchise and is unconstitutional. 

To urge, as does Mr. Arnold, that the legislation is merely regulatory in 
nature, and a proper exercise of Congress’ inherent police power is but to inject 
confusion. The police power is a reservoir of authority available to Congress 
for use in protecting the health, morals, safety, and welfare of the people. 
Nowhere is this record is there even a vestige of evidence that S. 304 is necessary 
for the promotion or protection of such ends, and the law is well settled that 
the power may not, absent compelling public necessity, be invoked to abrogate 
in whole or in part the obligations of contracts (Grand Trunk Western Railway 
Co. v. City of South Bend, et al., 227 U.S. 544, 57 L. Ed. 633, citing Walla Walla 
v. Walla Walla Water Co., 172 U.S. 17, 48 L. Ed. 348). The bulk of Mr. Arnold’s 
cases exemplify proper exercises of the police power, but it must be observed 
that in each, the Court found the action justified as necessary to protect the 
public health, morals, safety, or welfare. No such considerations are present 
in this proceeding. The issues raised in these hearings appear to narrow to 
a basic struggle for business in the sightseeing and charter fields between Transit, 
Gray Lines, Inc., and the other transit companies. As far as the public interest 
is concerned, the public has been getting better service as a result of the active 
competition of D.C. Transit than it was previously receiving. Moreover, because 
of Transit’ extensive sales program, the gross revenues of all of Transit’s com- 
petitors and of the entire charter and sightseeing industry in the District have 
increased every year since Transit began expanding its charter and sightseeing 
business in 1956. Accordingly, there is no basis here for an exercise of the 
police powers. In Railroad Company v. Husen, 95 U.S. 474, 24 L. Ed. 531, the 
Supreme Court said: 

“The police power of a State cannot obstruct foreign commerce or interstate 
commerce beyond the necessity for its exercise; and, under color of it, objects 
not within its scope cannot be secured at the expense of protection afforded by 
the Federal Constitution.” 

The breach of contract element in the proposed legislation has been recog- 
nized and testified to by the proponents of the legislation themselves. Congress- 
man Wright Patman, one of the sponsors of the proposed legislation, has stated 
unequivocally that if Transit were to lose its rights to the charter and sightseeing 
business, Transit would be entitled to compensation for such loss “in some appro- 
priate fashion.” (See memorandum from Mr. B. H. Jacques, staff director of 
the Select Committee on Small Business of the House, to the files of that com- 
mittee, which appears at p. 187 of part II of the printed hearings of July 1958, 
a copy of which has been filed as an appendix to the record of these hearings.) 

Among the proponents of 8S. 304 who have appeared before the subcommittee 
have been representatives of four common carriers by bus in the greater Wash- 
ington area. They are Alexandria, Barcroft, and Washington Transit Co. 
(A.B. & W.), Washington, Virginia, and Maryland Coach Co. (W.V. & M.), 
W.M.A. Transit Co., and Suburban Transit Co. Each operates a mass trans- 
portation business in and around the District of Columbia, and each utilizes 
its mass transit resources in the conduct of charter and sightseeing operations. 
Like D.C. Transit, they regard such activities as an integral part of their mass 
transit business. Nonetheless, the bill they support would arbitrarily single out 
D.C. Transit and deny it a right which they themselves would claim as indis- 
pensable to their own operations. They seek to limit competition. S. 304 is 
manifestly discriminatory in its purpose and effect, and amounts to deprivation 
of property without due process of law (Chicago, R.I. € P. Ry. Co. v. United 
States, 284 U.S. 80, 76 L. Ed. 177). 
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In this connection it is noted that while the 14th amendment to the Constitu- 
tion, assuring to everyone the “equal protection of the law” is not specifically 
applicable to Congress and residents of the District of Columbia, Neild v. District 
of Columbia, 110 F. 2d 246, it is well settled that the fifth amendment as applied 
to the District of Columbia implies equal protection of the law (Sims v. Rives, 
84 F. 2d 871, Lappin v. District of Colwmbia, 22 App. D.C. 68), and that such 
protection means that a law must deal alike with all of a given class within 
its jurisdiction (Gulf, Colorado, & Santa Fe Ry Co. v. Ellis, 165 U.S. 150, 41 L. 
Ed. 666, Ohio ew rel. Lloyd v. Dollison, 194 U.S. 445, 48 L. Ed. 1062). Such is not 
the situation here. The full impact of 8S. 304 falls on only one of several mass 
transit operators in a single area. There is no justification for such a result. 
It is a violation of the accepted principles of equity embodied in the Constitution. 

In support of Transit’s position that S. 304 is unconstitutional, the committee’s 
attention is directed to the memorandum of law of April 15, 1959, prepared by 
Mr. James P, Radigan, Senior Specialist in American Public Law, Legislative 
Reference Service, Library of Congress, at the request of Senator Morse, a copy 
of which has been made a part of the record in these proceedings. In that 
memorandum Mr. Radigan concludes that the proposed legislation, if enacted, 
would violate the due process of law provision of the fifth amendment to the 
Constitution. Transit concurs in the views expressed in Mr. Radigan’s memo- 
randum, and to avoid duplicating its substance, the memorandum will not be 
repeated here, but merely incorporated by reference. 

The proposed legislation is inconsistent with the revocation procedures estab- 
lished for certificates of public convenience and necessity by the Interstate 
Commerce Act and the Administrative Procedure Act. Such statutes afford an 
opportunity for hearings with the right of examination and cross-examination of 
witnesses by the party aggrieved, and the right of judicial review of the decision. 
S. 304 would revoke rights Transit enjoys under its certificate of public con- 
venience and necessity without permitting Transit to pursue the rights which it 
would have under the Interstate Commerce Act and the Administrative Pro- 
cedure Act. 

The proposed legislation was found to be discriminatory and unconstitutional 
by the Public Utilities Commission and by the Board of Commissioners of the 
District of Columbia, both of which opposed it for reasons included above. 

For the reasons stated, and described at greater length in the hearings before 
your committee, D.C. Transit joins with the Public Utilities Commission and the 
Board of Commissioners in opposing 8S. 304. 

With kindest personal regards, 

Sincerely yours, 


O. Roy CHatk, President. 


D.C. Transit System, INc., 
Washington, D.C., June 22, 1959. 
Hon. WAYNE Morsk, 
Chairman, Subcommittee on Public Health, Education, Welfare and Safety, 
Committee on the District of Columbia, 
U.S. Senate, Washington, D.C. 


Deaz SENATOR Morse: At the hearing of Monday, June 8, 1959, relative to 
S. 304, you requested my comments concerning allegations of some witnesses 
before the subcommittee that D.C. Transit System, Inc. is planning to expand 
its activities to include certain other areas of business. 

During the hearings you also indicated you would like to have us file as an 
exhibit a copy of the contract between Capital Transit Co. and TCA Investing 
Corp. dated July 7, 1956, as amended July 17, 1956, a copy of which is accord- 
ingly enclosed herewith. Also enclosed herewith are copies of the letters which I 
sent to the managers of all the local hotels on April 4, 1957, and July 10, 1957, 
and a copy of a memorandum entitled “Memorandum Relating To The Proposed 
Franchise Submitted By The Commissioners of the District,” prepared by the 
Office of the Legislative Counsel, House of Representatives, between June 27, 
1956 (the date the Commissioners submitted the proposed franchise to the con- 
ference committee), and July 6, 1956 (the date of the draft of the proposed fran- 
chise submitted to the conference committee by its staff). 

This is to advise you that, first and foremost, D.C. Transit is interested in, 
and is planning for, the continued improvement of its mass transit operation 
in the District of Columbia. All of its planning is directed to that end, and en- 
visages the maximum, economical utilization of its facilities. We wish to make 
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it clear that we are very much interested in preserving all rights which we 
currently have under our certificate of incorporation to engage in any and all 
businesses which are economically advantageous to the company. 

With reference to the contracting business, there appears to be confusion on 
the part of the witnesses between D.C. Transit and Transportation Corp. of 
America, a firm which does engage in the contracting business, but whose only 
relationship to D.C. Transit lies in its being also a wholly-owned subsidiary of 
Trans Caribbean Airways, Inc. 

Concerning allegations respecting limousine and helicopter services, Transit 
does have plans. Pursuant to its franchise, limousines are currently being 
utilized in its sightseeing and charter activities, and Transit has filed with the 
Interstate Commerce Commission (1I.C.C. Docket No. MC—75289, sub. 13), an 
application to operate specially designed limousines in nonstop, express, luxury 
service between Washington, D.C. and New York City on a regular basis. It 
also nas pending before the Civil Aeronautics Board (Docket Nos. 9550 and 
9702,) applications for the use of helicopters on a regularly scheduled basis, 
and for authority to operate such aircraft in conjunction with its mass transit 
and sightseeing operations. Both applications reflect Transit’s continuing in- 
terest in the latest in transportation methods. 

With reference to the other services such as freight and package delivery, we 
have no present plans for engaging in these businesses. We do, however, reserve 
the right to explore these and any other fields permitted by our certificate of 
incorporation, provided they are to the economic advantage of the company. 

I want to take this opportunity, on behalf of the company, and personally, 
to thank you for your considerate attention and interest during the hearing. It 
was a distinct privilege to appear before you. 

With kindest personal regards, 

Sincerely yours, 
O. Roy CHALK, President. 


AGREEMENT AMENDING AGREEMENT OF JULY 7, 1956 


This agreement, dated July 17, 1956, between Capital Transit Company, a cor- 
poration organized under the laws of the District of Columbia, and T.C.A. In- 
vesting Corporation, a Delaware Corporation, 


WITNESSETH 


In consideration of the mutual covenants expressed herein and in the agree 
ment dated July 7, 1956, between the parties hereto, said parties do hereby 
stipulate and agree as follows: 

The agreement between the parties dated July 7, 1956, is hereby amended by 
substituting in place of the proposed franchise and miscellaneous provisions set 
forth in exhibit No. 1 to said agreement of July 7, 1956 (said exhibit No. 1 being 
dated July 6, 1956) the franchise and other provisions as set forth in the con- 
ference report to accompany S. 3073, dated July 17, 1956, 84th Congress, 2d 
session, a copy of which is attached hereto and made a part hereof. 


CAPITAL TRANSIT Co., 
By J. A. B. BRoaDWATER, 
President. 
T. C. A. INVESTING CorpP., 
By O. Roy CHALK, President. 


This agreement, dated July 7, 1956, between Capital Transit Co., a corporation 
organized under the laws of the District of Columbia (hereinafter referred to 
as “Capital Transit”), and T.C.A. Investing Corp., a Delaware corporation 
(hereinafter referred to as “TCA’”’), 


WITNESSETH 


1. Capital Transit represents and warrants that: 

(A) Its books and accounts have been kept in accordance with generally 
accepted accounting practices and the requirements of the Public Utilities 
Commission of the District of Columbia; it verily believes the attached balance 
sheet and financial statements as at May 31, 1956, do reflect the financial position 
of Capital Transit at that date, with adequate reserves for all taxes, Federal, 
State, and local, and do truly state the operating results of Capital Transit’s 
operations for the month of May 1956, and for the 5 months’ period ended May 
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31, 1956, except as to any contingent liabilities and except as to any liabilities 
of Capital Transit represented by pending claims or for which claims have 
not been made or presented. 

(B) Neither Capital Transit nor its officers or general counsel have any 
knowledge of any threatened litigation, contingent liabilities or claims against it, 
except as set forth in a letter of this date from its counsel, Hogan & Hartson, 
to ‘ICA, which, if finally decided against Capital Transit would substantially and 
adversely affect the financial condition of Capital Transit as shown by said 
balance sheet and financial statements. 

(C) Capital Transit has good and marketable title to all its properties and 
assets, real and personal, including those reflected in the balance sheet of 
May 31, 1956 (except as since sold or otherwise disposed of in the ordinary 
course of business, as per schedule initialed by the parties), subject to no 
mortgage, pledge, lien, conditional sale agreement, encumbrance, or charge, except 
as shown on such balance sheet as securing specified liabilities (with respect 
to which no default exists), and except for minor imperfections of title and minor 
encumbrances (other than liens for the payment of money), if any, which are not 
substantial in amount, do not materially detract from the value of the properties 
subject thereto, or materially impair Capital Transit’s operations, and have 
arisen Only in the ordinary course of business, and except easements, reserva- 
tions, restrictions, conditions and convenants of record, and except for any 
state of facts which an accurate survey might disclose, and rights of tenants 
described in a memorandum of even date herewith, initiated by the parties. 

(D) If the franchise contained in part 1 of exhibit No. 1 hereto attached is 
enacted into law substantially in the form thereof, the New Company will have 
franchises, rights, powers, privileges, and licenses appropriate and necessary to 
enable it to carry on the electric railway, motorbus, public transportation 
company and common carrier operations and business in substantially the same 
manner as Capital Transit has carried on such operations and business for the 
past several years. 

2. TCA agrees to form a wholly owned subsidiary corporation under the 
provisions of the District of Columbia Business Corporation Act (herein called 
the “New Company’’), with power to acquire, construct, own, and operate di- 
rectly transit properties within the District of Columbia and either directly 
or through subsidiaries in adjacent States, including the power to acquire, 
own, and operate the properties to be conveyed to the New Company in ac- 
cordance with this agreement, and to acquire and own the stock and/or 
bonds of any other company or companies engaged in the transportation of 
passengers by street railway or bus in the District of Columbia and adjacent 
States, with the power to mortgage its property, rights, and franchises, to 
issue debentures, notes, or other evidence of indebtedness, and to conduct 
such other activities as may be useful or necessary in connection with or in- 
cident to the foregoing purposes, including the power to buy, sell, hold, own 
end convey estate within and without the District of Columbia. Said New 
Company when incorporated shall become and remain subject in all respects 
to regulation by the Public Utilities Commission of the District of Columbia or 
its successors, as herein provided, to the extent of the jurisdiction vested in 
it or them by law over corporations engaged in the transportation of passengers 
by street railway or bus within the District of Columbia. 

8. TCA agrees to pay into the New Company, as capital, in return for cap- 
ital stock of the New Company, an amount sufficient to provide the New Com- 
pany with working capital adequate to carry on its operations. 

4. Upon the organization of the New Company, and subject to the fulfill- 
ment of the conditions below set forth, at the closing as hereinafter defined, 
the following transactions shall be carried out substantially simultaneously: 

(A) Capital Transit shall assign, convey, transfer, and cause to be vested 
in the New Company all its assents, all moneys or securities of every form 
owned by it, whether held as cash, securities, choses in action, or special funds 
of any nature (except deposits made since June 1, 1956 (with Capital Transit 
in connection with offers made to purchase all of its assets), all its estates, 
lands, rights, powers, privileges, licenses, permits, certificates, franchises, and 
properties, real and personal, tangible and intangible, of every kind, including, 
but not limited to, all its physical property, real and personal, tracks, lands, 
buildings, shops, structures, machinery, rolling stock, buses, easements, fran- 
chise rights, operating and other contracts, for the use of tracks, power, ex- 
change of facilities or otherwise directly or indirectly connected with or re- 
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lating to and used in the operation and business of its electric railway, motor- 
bus, public transportation company and common carrier, situate in the District 
of Columbia and State of Maryland (subject to all conditions of said contracts), 
including, but not limited to, property rights, permits, certificates, and fran- 
chises, if any, and all of the issued and outstanding shares of capital stock 
of Montgomery Bus Lines, Inc., a Maryland corporation (hereinafter called 
Montgomery); provided, however, that nothing herein shall be understood to 
include the transfer of the right of Capital Transit to exist as a corporation, 
or the rights of Capital Transit to exercise the corporate power to be re- 
tained by it hereunder, and provided further, that anything in this agreement 
to the contrary nothwithstanding, Capital Transit shall retain its right to in- 
come tax refunds (and interest thereon) of amounts paid by it and not by 
New Company, and shall retain its rights under the income tax laws to off- 
set against future income any losses or other deductions heretofore or here- 
after sustained by it, without accountability to New Company or TCA for 
the benefit of said refunds, losses or other deductions; but New Company shall 
have the right to have losses or other deductions sustained on or before the 
date of closing (including any loss on this sale) first offset against past income 
of Capital Transit to the extent and in the manner provided by the income 
tax laws, with any interest liability resulting from said offset being payable 
by New Company. Capital Transit shall execute all deeds, bills of sale, in- 
struments, assignments and other conveyances reasonably requisite for such 
purpose. The assets to be conveyed hereunder are as above set forth as of the 
closing date. Any and all such conveyances and bills of sale shall be by special 
warranty recordable instruments, as defined by the District of Columbia Code. 
(B) In consideration thereof, the New Company shall : 

(1) Pay to Capital Transit the sum of $9,600,000 in cash, or by certified 
check, of which the $500,000 deposited by TCA, as hereinafter referred to, 
shall be a part; 

(2) Execute and deliver to Capital Transit its first lien deed of trust in 
such form and substance as shall be mutually agreed upon, including re- 
lease clauses by the parties hereto, securing payment of the balance of 
$3,940,000, which deed of trust shall include, without limitation, all of 
the real estate conveyed by Capital Transit to the New Company. The 
notes secured by said deed of trust shall bear interest at the rate of 5 per- 
cent per annum, payable semiannually; shall mature fifteen years after 
date with annual principal amortization of $200,000, payable $100,000 semi- 
annually. Said notes and deed of trust shall be subject to prepayment, in 
whole or in part, prior to maturity, without penalty on thirty (30) days’ 
prior written notice to the holder of said notes and deed of trust, and said 
notes and deed of trust shall so provide; 


(3) Assume and discharge, as the same mature, all the liabilities of” 


Capital Transit and Montgomery of every kind and nature whatsoever, 
whether set forth in the attached balance sheet or not, provided, however, 
that the New Company shall not be liable to any dissenting stockholder of 
Capital Transit Company for the fair value of the stock of any such stock- 
holder who shall qualify to be entitled to receive payment of such fair value. 
Included, without limitation, in the obligations of Capital Transit assumed 
by the New Company under the terms of this agreement are any and all 
income tax liabilities, now or hereafter claimed to be due, past or present, 
assessed or not assessed, of Capital Transit to and including the closing 
date hereunder, (taxes for the current year to be computed for this pur- 


pose as if the period ending on such closing date were a taxable year); and” 


all interest imposed with respect to such liabilities; provided, however, 
that Capital Transit within ten (10) days after written notice of any and 
each such income tax claim, whether there be one or more thereof, shall 
notify the New Company in writing thereof, and within ten (10) days after 
receipt of any and each notice, said New Company shall elect whether to pay 
or contest any and each such income tax claim. In the event the New 
Company elects to contest the same, Capital Transit, at the request of the 
New Company, at its sole cost and expense, shall employ attorneys of its 
selection to contest the same and, in the event such contest is unsuccessful, 
upon written demand of Capital Transit, said New Company shall immedi- 
ately pay and discharge any and each such income tax claim and furnish 
Capital Transit with written evidence of such payment and discharge; pro- 


vided, further, that Capital transit shall not be bound or required ‘to employ~ 
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or pay such attorneys for any services rendered beyond the entry of a judg- 
ment or decree as a result of the trial of any such contested claim in the 
court of original jurisdiction in which such trial occurred, unless said at- 
torneys recommend an appeal from any or each such judgment or decree, 
in which event Capital Transit shall employ said attorneys, at its sole cost 
and expense, to prosecute each said appeal to final decision. If its counsel 
recommend against such appeal, but the New Company so requests, Capital 
Transit agrees to appeal, but the cost thereof, including, but not limited 
to, reasonable attorneys’ fees, shall be borne by the New Company. In 
any event, in any protest, contest, appeal, or other proceeding to which 
this subsection applies, the New Company may, at its own expense, conduct 
such proceeding with or without counsel for Capital Transit; and 

(4) In writing, assume and covenant and agree to promptly keep and 
perform each and every, all and singular, the agreements, conditions, cov- 
enants, promises, provisions, and terms of any and all agreements, con- 
tracts, commitments, or obligations to which Capital Transit is a party, on 
the part of Capital Transit to be kept and performed, or which Capital Trans- 
it is obligated or required to keep and perform, as per schedule of even date 
herewith initialed by the parties, provided, however, that the New Company 
shall not be liable to any dissenting stockholder of Capital Transit for the 
fair value of the stock of any such stockholder who shall qualify to be 
entitled to receive payment of such fair value. 

(C) Capital Transit, in order to carry out the intent hereof, shall, simul- 
taneously with the transfers herein provided for, cease to and thereafter not 
operate as an electric railway, motor bus, public passenger transportation com- 
pany and common carrier of passengers, and promptly thereafter shall cause 
its name to be changed, and will eliminate the word “Transit” therefrom and 
will not use the word “transportation” as a part thereof. 

(D) In the event Capital Transit disposes of any of its properties in per- 
formance of outstanding contracts requiring it so to do, as per schedule of even 
date herewith, initialed by the parties, or, in the event, prior to consummation 
of this transaction, any other properties of Capital Transit are sold, in either 
or both such events, the proceeds of any such sale or sales shall be applied in 
reduction of said balance of $3,940,000 to be evidenced by notes secured by first 
deed of trust, as aforesaid. No sale shall be made by Capital Transit which is 
not, upon the date of this agreement, as per said schedule, already contracted 
for, without the consent in writing of TCA. 

5. Capital Transit agrees to cause all corporate and other steps reasonably 
required by New Company’s counsel to be taken to provide for the transfer and 
conveyance to the New Company of its assets, and will, in good faith, endeavor 
to obtain all such required approvals; and will provide every reasonable coopera- 
tion with TCA and with the New Company to obtain the transfer, extension, and 
renewals of all licenses, certificates, and permits now held by Capital Transit 
(except its franchise terminating August 14, 1956, pursuant to Public Law 389, 
84th Congress; 69 Stat. 724) and Montgomery; and TCA agrees to take all such 
steps reasonably required by Capital Transit counsel to be taken on its part to 
carry out the terms hereof, and will, in good faith, endeavor to obtain all such 
required approvals. 

6. The consummation of the transactions provided for in this agreement shall 
be conditioned upon the following : 

(A) The enactment into law prior to August 14, 1956, and the taking effect 
as to the New Company on such date or on such extended date as the parties 
hereto may agree upon in writing and as may be permitted by said law, of the 
provisions of such franchise, above referred to, in substantially the form and 
substance attached hereto and made a part hereof, marked Exhibit 1; provided, 
however, that if the said taking effect as to the New Company does not occur 
because of an affirmative act. in bad faith, or course of action, in bad faith, by the 
New Company or TCA, or, if the said taking effect as to the New Company does 
not occur because of a default under this agreement on the part of the New 
Company or TCA resulting from an act or omission on the part of TCA or the 
New Company in keeping and performing the terms and provisions of this agree- 
ment on the part of TCA and the New Company to be kept and performed, 
then, for all purposes of this agreement, this condition shall be deemed and 
considered to have been complied with, fulfilled, and performed. 

(B) The enactment into law prior to August 14, 1956, of the provisions set 
forth in said Exhibit 1, hereto attached, as “Miscellaneous Provisions” and as 
part 2 thereof, in substantially said form and substance, 
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(C) The completion of all necessary corporate steps, including, but not limited 
to, the formation of the New Company, and the required steps in connection with 
the execution and delivery of its notes secured by said first deed of trust, the 
approval at a duly called meeting of the stockholders of Capital Transit by 
two-thirds of its stockholders of the sale and transfer of the assets herein pro- 
vided for, and the delivery to the New Company of all deeds, documents, instru- 
ments, bills of sale, assignments, conveyances, and other forms of assignment and 
transfer reasonably required to effect the completion of the transactions above 
referred to. 

(D) At the closing: 

(1) Capital Transit shall deliver to the New Company and the New 
Company and TCA shall deliver to Capital Transit certified copies of such 
resolutions authorizing the transaction evidenced by this agreement and 
the consummation thereof as shall be reasonably required by the respective 
counsel for said parties; 

(2) Capital Transit shall deliver to the New Company an opinion from 
its counsel, Hogan & Hartson, dated the closing date, stating: 

(a) All proceedings required by law or by the provisions of this agree- 
ment to be taken by Capital Transit and its stockholders in connection with 
the transactions provided for by this agreement have been duly and validly 
taken ; 

(¥) Capital Transit has good and marketable title, to the extent required 
by this agreement, to the assets and properties to be conveyed by Capital 
Transit hereunder ; 

(c) The sale, transfer, and delivery hereunder are not in contravention 
of the Bulk Sales Law of the District of Columbia, or of any other applicable 
Federal, state, or local law ; and 

(ad) Capital Transit has power to sell, transfer, and deliver to the New 
Company the assets and properties to be conveyed hereunder and the instru- 
ments executed and delivered to the New Company hereunder are valid in 
accordance with their terms. 

(3) TCA shall deliver to Capital Transit an opinion from its counsel, 
Emil Rogers, Esquire, dated the closing date, and the New Company shall 
deliver to Capital Transit an opinion from its special counsel, Harvey M. 
Spear, Esquire, dated the closing date, stating: 

(a) All proceedings required by law or by the provisions of this agree- 
ment to be taken by the New Company and TCA, and their respective di- 
rectors and stockholders, in connection with the transactions provided for by 
this agreement have been duly and validly taken ; 

(b) The New Company and TCA have power to enter into the transaction 
evidenced by this agreement, and the instruments executed and delivered 
to Capital Transit hereunder, including, but not limited to, said notes and 
first lien deed of trust, are valid in accordance with their terms; and that 
said deed of trust is a first lien against the property covered thereby; and 

(c) The acquisition of assets contemplated hereby and all instruments 
required to be executed hereunder by the New Company and TCA are not 
in contravention of any Federal, state or local law; provided, however, that 
no opinion shall be required from said counsel as to the Bulk Sales Law of 
the District of Columbia. 

(4) New Company shall execute and deliver to Capital Transit the instru- 
ments required by sub-sections (3) and (4) of Section (B) of paragraph 4 
hereof, in the form reasonably requisite for such purpose. : 

(E) Between the date of this agreement and the closing date: 

(1) There will be no changes in the business of Capital Transit other 
than as the result of normal operations in the ordinary course of business 
or changes necessary to meet operating conditions and other than as now 
or hereafter provided by law ; 

(2) There will be no distribution to the stockholders of Capital Transit 
by way of dividends or otherwise, nor shall Capital Transit, directly or 
indirectly, redeem, purchase or otherwise acquire any of its capital stock; 

(3) Without the consent in writing of the New Company or TCA, no 
increase will be made in the compensation payable or to become payable to 
officers or employees of Capital Transit, nor will any bonus payment or ar- 
rangement be made by Capital Transit to or with any such officer or em- 
ployee. 
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(4) Capital Transit will maintain, in full force and effect, insurance cov- 
erage in the amount and with substantially the terms and conditions of all 
of its insurance coverage on the daté hereof. 

(F) The continued existence of the present agreement between Potomac Elec- 
tric Power Company and Capital Transit to furnish power and to provide services 
to the New Company on the same terms and to the same extent as those services 
are now provided to Capital Transit. 

(G) Any condition or provision hereunder for the benefit of the New Com- 
pany or TCA shall be fulfilled to the satisfaction of counsel for the New Com- 
pany and TCA, hereinabove named, as evidenced by their written opinion to that 
effect, and any condition or provision hereunder for the benefit of Capital Transit, 
shall be fulfilled to the satisfaction of Hogan & Hartson, General Counsel to 
Capital Transit, as evidenced by their written opinion to that effect. 

7. Any of the parties hereto for whose benefit any conditions or provisions 
hereof apply may waive any of said conditions and provisions or a portion thereof 
without affecting the remaining conditions or provisions. Unless said condi- 
tions and provisions are fulfilled on or prior to the closing date, or on such ex- 
tended date as the parties hereto may agree upon in writing, and as may be 
permitted by law, this agreement shall terminate without obligation of any party 
to the others, provided that the party in good faith shall have attempted to carry 
out the provisions of the agreement and the conditions for which it is responsible. 
In the event last aforesaid and in the event the New Company and TCA, or 
either of them, are not in default under this agreement, the $500,000.00 deposit 
hereinafter referred to, together with any title search cost incurred by TCA 
which it shall be entitled to have refunded as hereinafter provided, shall be 
refunded by Capital Transit to TCA and thereupon any and all liability by the 
parties hereto or to or by the New Company, the one to the other or others 
hereunder, or otherwise, shall immediately cease and be at an end. 

(A) TCA has caused to be deposited with Capital Transit the sum of $500,- 
000.00 cash, the receipt of which is hereby acknowledged, to evidence its good 
faith and as a deposit to bind this transaction, which amount shall be applied 
on behalf of the New Company on account of the purchase price hereinabove 
referred to in the event of the consummation of this transaction. 

(B) In the event this transaction is not consummated, time being of the es- 
sence hereof, and TCA and the New Company, or either of them, are not in 
default hereunder, or have kept and performed the terms and provisions of 
this agreement on their part to be kept and performed, said deposit shall be 
returned to TCA immediately upon demand. In the event that this transaction 
is not consummated because the title of Capital Transit in, of or to the real 
estate included in this transaction is not good and marketable, to the extent 
required by this agreement, or because of the failure of the approval of the 
sale evidenced by this agreement of the requisite number of the issued and out- 
standing shares of stock of Capital Transit as required by law, then and in 
either such event, upon demand by TCA, Capital Transit will refund to TCA 
the amount expended and paid to any title company making the title search of 
said real estate in an amount not in excess of the usual and customary charges 
therefor, provided the amount of said expense is approved by Capital Transit 
(which approval shall not be unreasonably withheld), prior to the date the same 
is incurred, which amount shall, in no event, be in excess of $5,000.00. In the 
event this transaction is not consummated because of any default under this 
agreement on the part of TCA or the New Company, or either of them, or in the 
event TCA and the New Company have not kept and performed the terms and 
provisions of this agreement on their part to be kept and performed, said de- 
posit shall, at the option of Capital Transit, be retained as liquidated damages, 
the nature of this transaction being such as will not permit of any exact deter- 
mination of damages which may be suffered on account of any such breach; 
provided, however, that TCA and the New Company shall not be considered in 
default or as not having kept and performed the terms and provisions of this 
agreement, on their part to be kept and performed in the absence of fifteen days’ 
written notice to TCA and the New Company, and the failure of said TCA or 
the New Company to cure any such claimed default or failure to perform within 
such fifteen-day period. 

9. Upon the organization of the New Company, the provisions of this contract 


shall inure to its benefit, as well as the benefit of TCA, but this contract shall not 
be otherwise assigned. 
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10. TCA and the New Company agree that any officer of Capital Transit not 
having an employment contract, who is not in good faith offered employment 
by the New Company for a period of at least one year will be paid severance 
pay equal to the salary of such officer for a period of one year. Such Officers are 
named in a schedule initialed by the parties hereto. 

11. The parties hereto severally represent and agree that no broker or agent 
has been employed by either in connection with this agreement or the transac- 
tions contemplated hereby. 

12. Capital Transit hereby represents and warrants that, subject to the ap 
proval of its stockholders as required by law, it has power to and is duly 
authorized to enter into this agreement; and TCA hereby represents and war- 
rants that it has power to and is duly authorized to enter into this agreement, 

13. Upon consummation of this transaction : 

(A) Notwithstanding any name or names which may appear thereon, the New 
Company shall be entitled without further compensation to Capital Transit to 
use all tokens, passes, and pads of transfers, outstanding or the property of Cap- 
ital Transit, provided that the New Company shall comply with all obligations 
occasioned thereby or arising out of or relating to such use. 

(B) New Company will cooperate with Capital Transit in the preparation and 
filing of all records, schedules, statements and reports required because of the 
discontinuance of the transit business of Capital Transit, and, for such purpose, 
without expense to Capital Transit, will furnish Capital Transit adequate facil- 
ities, equipment, and employees reasonably required for such purpose. 

(C) Capital Transit shall retain ownership of all of its books, records, ledgers, 
and files of every kind and nature, including but not limited to those pertaining 
and with respect to fiscal matters, corporate meetings of directors and stock- 
holders, stock certificate books and transfer books, and the New Company shall 
furnish such filing cabinets, space and facilities as may be reasonably required 
for the keeping and proper storage thereof for such period of time as may be 
reasonably required. TCA and the New Company, as well as Capital Transit, 
shall have access to all of said books, records, ledgers, and files during all reason- 
able business hours and may, if TCA or the New Company so desire, make or 
cause to be made, for its sole use and benefit, copies thereof, or such parts 
thereof, as TCA or the New Company may desire. At its option, Capital Transit 
may, or at the request of TCA or the New Company, Capital Transit shall re- 
move said corporate meeting records, stock certificate and stock transfer books 
and records to its office or offices within the District of Columbia without affect- 
ing the right of TCA and the New Company to such access or to make such 
copies or cause the same to be made. In the event Capital Transit desires to 
destroy, transfer or convey all or any part of said records, prior to any such 
destruction, transfer or conveyance, it shall so notify TCA and the New Company 
in writing, and upon the request of either, shall deliver the books and records 
desired to be so destroyed, transferred or conveyed to either said TCA or the 
New Company. 

14. In the event the stockholders of Capital Transit at any meeting, or ad- 
journed meeting, called for the purpose of considering the approval of the sale 
of the assets as contemplated by this agreement (although said meeting may be 
called for another or other purposes), fail to approve said sale by the affirmative 
vote of two-thirds of all of the stock outstanding and as required by law, then 
and in such event the $500,000.00 deposit made by TCA with Capital Transit, to- 
gether with any title search cost incurred by TCA which it shall be entitled to 
have refunded as herein provided, shall be refunded to TCA and thereupon any 
and all liabilitv by the parties hereto or to or by the New Company, the one to 
the other or others hereunder, or otherwise, shall immediately cease and be at 
an end. 

15. Prior to the closing, Capital Transit shal! return any and all funds received 
by it as deposit or deposits since June 1, 1956, in connection with offers made 
to purchase all of its assets. 

16. Any notices required to be given hereunder shall be sufficient if in writing 
and mailed, with full postage prepaid. via registered mail, and if addressed to 
TCA, shall be addressed to TCA, c/o Emil Rogers, Esquire, 570 Seventh Avenue. 
New York 18, New York: and if addressed to the New Company. one copv thereof 
shall be addressed to D.C. Transit Svstem, Inc., c/o Emil Rogers, Esq., 570 
Seventh Avenue, New York 18, New York, with copies to Harvey M. Spear, 
Esquire, 60 Fast 42d Street, New York 16, N.Y., and to Colladay & Colladay, 
1331 G Street NW., Washington 5, D.C.: and if addressed to Capital Transit, 
shall be addressed to Capital Transit Company, attention of Edmund L. Jones, 


| 
} 


Esq 
copi 
Stre 
Box 
res] 

1 
mea 
and 
pro’ 
D.C 
upo 

‘t 
whe 
pro) 
me. 
and 
pay 
pai 





} 
| 


REGULATION OF D.C. TRANSIT SYSTEM, INC.—1959 275 


Esquire, c/o Hogan & Hartson, 810 Colorado Building, Washington 5, D.C., with 
copies to J. A. B. Broadwater, c/o Capital Transit Company, 36th and M 
Streets NW., Washington 7, D.C., and Joseph M. Glickstein, Esquire, Post Office 
Box 1086, Jacksonville 1, Florida; or such other address or addresses as the 
respective parties hereto may hereafter from time to time designate in writing. 

17. (A) The term “closing date,” hereinabove used in this agreement, shall 
mean and include, wherever the context so requires or admits, the term “closing,” 
and shall mean August 14, 1956, or any adjournment thereof, as hereinafter 
provided, at the offices of Hogan & Hartson, Colorado Building, Washington, 
D.C., at 10 a.m., or at such other time and place as the 
upon in writing. 

(B) The term “consummation of this agreement,” wherever used herein, shall, 
wherever the context so requires or admits, mean the delivery of the assets and 
properties, the delivery of the duly executed instruments required by this agree- 
ment to be executed and delivered by the parties hereto and the New Company, 
and the delivery of the opinions of counsel required by this agreement, and the 
payment of the balance of said cash portion of the purchase price required to be 
paid on the closing date. 

(C) In the event that on the closing date the New Company and TCA have 
kept and performed the terms and provisions of this agreement on their part to 
be kept and performed and are not in default hereunder, and are ready, willing, 
and able to keep and perform said terms and conditions, but, because there has 
not been enacted into law provisions substantially in the form set forth in ex- 
hibit 1 attached hereto, and the Congress has not adjourned, or because there is 
in effect an order or decree of a court prohibiting the consummation of this trans- 
action, then said closing date shall be adjourned, from time to time, until the 
date of the expiration of the latest permit issued pursuant to section 21, of part 2, 
of said exhibit 1 and Capital Transit shall agree to furnish and shall furnish 
transit service on monthly permits, from time to time, as provided in said 
section 21, and all net profits earned as the result of the furnishing of said service 
by Capital Transit shall be retained by Capital Transit. The term “net profit” 
shall mean net profits after income taxes as determined by generally accepted 
accounting practices. 

(D) In the event that on the closing date the New Company and TCA have 
kept and performed the terms and provisions of this agreement on their part to 
be kept and performed and are not in default hereunder, and are ready, willing, 
and able to keep and perform said terms and conditions, and the U.S. Congress 
has adjourned without there being enacted into law provisions substantially in 
the form set forth in exhibit 1 attached hereto, then the $500,000 deposit made 
by TCA with Capital Transit, togeher with any title search cost incurred by TCA 
which it shall be entitled to have refunded as herein provided, shall be refunded 
to TCA, and this agreement shall immediately terminate, and thereupon any and 
all liability by the parties hereto or to or by the New Company, the one to the 
other or others hereunder, or otherwise, shall immediately cease and be at an 
end. 

18. The representations and warranties made by the respective parties to this 
agreement shall survive the consummation of this transaction, except the repre- 
sentation and warranty contained in subsection (d), paragraph 1, of this agree- 
ment. 

19. The New Company shall, from year to year, pay to the informal pensioners 
of Capital Transit shown on the schedule initialed by the parties hereto the 
amount indicated thereon, in the same manner and pursuant to the same custom 
and method as has been followed in practice by Capital Transit since the adop- 
tion and creation of said informal pension arrangements. 

20. The prompt and complete performance of each and every, all and singular, 
the terms and provisions of this agreement on the part of the New Company to 
be kept and performed is hereby irrevocably, unconditionally, and without quali- 
fication guaranteed by TCA. Any notice of any acceptance of this guaranty by 
Capital Transit is hereby waived and Capital Transit may, at any time, or from 
time to time, extend or temporarily waive strict performance by the New Com- 
pany without affecting or releasing TCA as such guarantor. Presentment, pro- 
test, and notice of protest, as to any obligation arising hereunder, are hereby 
waived by TCA. There are no conditions or limitations to this guaranty except 
as are herein expressly set forth and hereafter no alteration, change, or modifica- 
tion hereof shall be binding and effective unless executed in writing and signed 
by Capital Transit. The terms and provisions of this paragraph shall survive 
the consummation of this transaction. If requested, TCA shall execute and de- 


yarties hereto shall agree 
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liver to Capital Transit its separate guaranty embodying the foregoing in the 

form reasonably requisite for such purpose. Any provision of this paragraph to 

the contrary notwithstanding, TCA has not guaranteed and does not guarantee 

payment or performance by the New Company of the notes and first lien deed of 

trust to be executed by the New Company to Capital Transit hereunder. 
Executed as of the day and year first above written. 


CAPITAL TRANSIT CoO., 
By J. A. B. BROADWATER, 
President, 
TCA INVESTING CorP., 
By O. Roy CHALK, 
President. 


D.C. Transit System, INC., 
Washington, D.C., April 4, 1957. 

As you know, the D.C. Transit System was authorized by special act of Con- 
gress, among other things to engage in charter, sightseeing, and transportation 
services to properly serve the transportation needs of the people of Washington 
and its environs. You are also aware of the fact that not only does it have the 
endorsement of Congress, but it has the popular support of the public in over- 
whelming numbers as well as associations and groups of public-spirited citizens, 
It has only one desire in respect to the transportation problems of the city and 
that is to serve the people individually and collectively to the fullest extent 
possible. 

Incident to and in keeping with the objectives above described, the D.C, 
Transit System is desirous of offering its charter, sightseeing, limousine, and 
transportation services to the visiting segments of the public who normally pass 
through the public areas of your hotel. This opportunity of selling such trans- 
portation is not requested on the basis of exclusivity. All we ask is a fair 
opportunity under lease, license, or otherwise, to have allocated to us equal 
selling space with other transportation companies offering similar services i» 
your public areas in order to compete with them on an equal basis. 

Your prompt and affirmative reply will be greatly appreciated. 

Yours very truly, 
O. Roy CHALK, President. 


D.C. TRANSIT SYSTEM, INC., 
Washington, D.C., July 10, 1957. 
Mr. RICHARD H. NAS8H, 
General Manager, The Willard Hotel, Washington, D.C. 


Dear Mr. NasH: On April 4 the undersigned directed a letter to you requesting 
the privilege of representation in the public area of your hotel for the purpose 
of making available the limousine and sightseeing services of D.C. Transit 
System pursuant to its franchise granted by Congress. We have thus far been 
unable to attain your concurrence. We also wish to point out that we have thus 
far been unanimously turned down by every large hotel that has responded to 
our request. This strange circumstance, silence on the part of the majority and 
denial or evasion on the part of some of those who responded, leaves us at a loss 
to understand whether or not the large hotels are acting in concert. 

We wish to repeat and reemphasize the fact that we do not seek an exclusive 
license or lease. We wish to make clear that our only purpose and desire is to 
generate business on an equal competitive basis with others, which purpose re- 
quires access to the visiting public through the various hotels in Washington, 
D.C. 

The D.C. Transit System, Inc., as you know, has the responsibility to provide 
mass transportation throughout the Washington metropolitan area. In consider- 
ing our request we trust you will bear in mind that your cooperation will 
strengthen the transit system of our Nation’s Capital. 

We know it is your desire to be cooperative and nonrestrictive, and we there- 
fore again urge your cooperation in granting our request for a mutually profitable 
arrangement. 

With best personal regards from the undersigned, we remain 

Very truly yours, 
O. Roy CHALK, President. 


(The memorandum referred to in the letter of June 22, 1959 from 
Mr. O. Roy Chalk entitled: “Memorandum Relating to the Proposed 
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Franchise Submitted by the Commissioners of the District” may be 
found in the committee files. ) 


Davis, SMITH & TOOMEY, 


Washington, D.C., June 26, 1959. 
Mr. CHESTER H. SMITH, 


Chief Clerk, Committee on the District of Columbia, 
U.S. Senate, Washington, D.C. 


Dear Mr. SmitruH: Upon my return to the city, I forthwith attempted to comply 
with the invitation extended to me by letter dated June 17, 1959, over your 
signature and am enclosing herewith the memorandum submitted in behalf of 
the Washington, Virginia & Maryland Coach Co., Inc., with respect to 8. 304. 

Respectfully yours, 
MANUEL J. DAvVIs, 
General Counsel, Washington, Virginia € Maryland Coach Co., Ine. 


MEMORANDUM 


I submit this memorandum to you in behalf of the Washington, Virginia & 
Maryland Coach Co., Inc., a certificated interstate carrier of passengers by 
bus between points and places in Arlington and Fairfax Counties, Va., and 
the city of Falls Church, Va., and the District of Columbia and return. In 
addition, the coach company is a certificated intrastate carrier of passengers 
by bus in the Commonwealth of Virginia within the same areas referred to 
hereinabove. 

The W.V. & M. Coach Co.’s system of operations is affected by the charter 
operations and the contract carrier operations being conducted by the D.C. 
Transit Co. 

Prior to the time that D.C. Transit took over the operation of its predecessor 
each of the mass transportation carriers operating within the greater metro- 
politan area of the District of Columbia would confine their bids for govern- 
ment contract work to the areas wherein they operated their respective mass 
transportation systems. Such being the case, W.V. & M. Coach Co., Inc., knows 
of no incident wherein the Capital Transit Co. bid for government contract 
bus passenger work originating beyond the District of Columbia. This was 
due to the fact that Capital Transit Co. recognized that it did not hold any 
authority to engage in mass transportation in the Commonwealth of Virginia 
other than service to the Pentagon Building from the District of Columbia 
and return. However, over objections of the Interstate Commerce Commission 
the Capital Transit Co. eventually gave up this service due to the fact that it 
was a nonpaying portion of its operations and it could not render the said 
service at a profit. The service itself was not a part of the normal every day 
operation of the Capital Transit Co. and it cost the company more than the 
revenue received to render this service. Eventually the Virginia companies took 
over this service and have since been rendering it in a manner acceptable to 
its patrons. Interstate Commerce Commission docket No. 28991 is a continuing 
docket and a full and complete résumé of all of the facts relating to the opera- 
tion of the Capital Transit Co. to and from the Pentagon Building and the 
District of Columbia can be found in that docket. 

The revenue derived from the governmental business made available to the 
Virginia companies did much to stabilize the bus transportation business in 
that area, The coach companies in that area like the Capital Transit Co. and 
practically all transportation companies throughout the United States of America 
suffered depressed revenue periods between 1947 and 1957. However, with the 
improvement of the economic condition in the greater metropolitan area of 
the District of Columbia and fare increases that each of the companies have 
been authorized to charge, each of the companies have been able to survive. 

Since the D.C. Transit Co. has taken over the rendering of the mass trans- 
portation bus passenger service in the District of Columbia it has ventured into 
the charter and contract carrier business in the Commonwealth of Virginia. 
This is competition which the coach companies in Virginia were not confronted 
with prior to the time that D.C. Transit purchased Capital Transit Co. 

As is customary in these United States of America, one submits a bid for a 
contract based on his cost plus a reasonable profit. In 1957 D.C. Transit sub- 
mitted a bid for the governmental contract work in and about the Pentagon 
Building in Virginia to the District of Columbia government installations at a 
price which we considered to be extremely low giving due consideration to D.C, 
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Transit’s high cost of operation. We lost the contract to D.C. Transit for that 
year and the following year. This year, effective July 1, 1959 to June 30, 1960 
W. V. & M. Coach Co. is once again the successful bidder on that contract but 
had to submit the low bid at a great sacrifice to the company. It was necessary 
for the W. V. & M. Coach Co., Inc., to reacquire this contract in order that it 
could maintain the full system of operation that it had maintained for its patrons 
prior to the time that D.C. Transit started to render bids on this governmental 
work. D.C. Transit is primarily a mass transportation system and derives its 
revenue from its passengers within the District of Columbia. It should have no 
right to use the basis of this revenue to undermine companies operating in other 
areas and who are dependent upon the revenue originating in their respective 
areas in order that they may continue in business. 

The question has been raised as to whether D.C. Transit has the authority 
to render the governmental contract services that originate in the Commonwealth 
of Virginia and is presently pending before the Interstate Commerce Commis- 
sion in docket No. MC 101298 and subs thereunder. It is true that many other 
questions, more particularly, pertaining to the type of service, were discussed. 
Primarily, however, the Virginia companies, in this case, are contesting D.C, 
Transit’s right to bid on governmental work originating in the Commonwealth 
of Virginia. This company has no quarrel with D.C. Transit or Mr. Chalk on 
any of his operations originating in the District of Columbia. It does contend 
that D.C. Transit should be restricted in its operations to services, etc., whether 
it be as a mass transportation carrier of passengers, a contract carrier, a charter 
carrier or any other type of carrier of bus transportation services that originate 
in the District of Columbia. The W. V. & M. Coach Co. welcomes a competitive 
field in bidding for governmental contract work. It believes this system of com- 
petition to be healthy and sound. It does not believe that bus transportation 
companies enjoying a legal monopoly such as that which is now enjoyed by D.C. 
Transit should use its power for the purpose of underbidding on contracts which 
are beyond its jurisdiction of operations. 

A perfect example of that which I am trying to point up is the following: 
Based on D.C. Transit’s present mode of competition it could bid on governmental 
work located in the State of Oregon to points and places in the State of Oregon 
or beyond that State’s jurisdiction. It could even bid on this work at prices below 
D.C. Transit’s cost of operation. If it were to sustain any loss as a result of 
operating said contract it could then use its base revenue in its mass transporta- 
tion system to take care of any deficits. 

By law D.C. Transit is entitled to earn 64% percent on its rate base. In addi- 
tion thereto, D.C. Transit is entitled to a full refund of gasoline taxes paid to 
the District of Columbia, if it does not earn the full 644 percent. If the law 
provided that D.C. Transit would be entitled, in the event it did not earn 6% 
percent, to receive a refund of the difference between the actual percentage 
earned and 6% percent of the gasoline taxes that it paid to the District of 
Columbia during a given yearly period, then we believe that D.C. Transit would 
approach this avenue of business in a completely different manner. It is a con- 
tention of this coach company that D.C. Transit should be restricted in all of its 
operations to those that originate in the District of Columbia and that it should 
be entitled to earn as much as 614 percent on its investments, a percentage of the 
balance not earned being made up by a refund of gasoline tax payments. 

Respectfully submitted. 

MANUEL J. Davis, 
General Counsel, Washington, Virginia & Maryland Coach Co. 


(The following correspondence was initiated at the request of the 
chairman to elicit information regarding the regulation of mass 
transit in other jurisdictions with respect to charter and sightseeing 
activities :) | 


PusLic UTILITIES COMMISSION OF THE DISTRICT oF COLUMBIA, 
Washington, D.C., June 30, 1959. 
Mr. WILLIAM P. GULLEDGE, 
Counsel, Committee on the District of Columbia, 
U.S. Senate, Washington, D.C. 

Deak Mr. GuLLEDGE: As requested in your letter of June 26, 1959, the Com- 
mission’s chief accountant has reviewed the testimony of Mr. William A. Rob- 
erts on S. 304 with a view to suggesting to the subcommittee means of obtaining 
certain information from other regulatory bodies. 
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Attached hereto as attachment A is draft of a letter forwarding a question- 
naire, also attached as attachment B, which it is suggested might be sent to 
the regulatory bodies having jurisdiction over the companies listed on attach- 
ment C. The list includes those privately owned mass transportation companies 
serving a number of the largest cities in the country. It is believed that the 
information with respect to the practices followed by these companies in ac- 
counting for revenues and expenses of charter and sightseeing operations will 
afford the committee with a representative cross section of such practices for 
the industry as a whole. However, should it be desired to obtain similar infor- 
mation from all of the regulatory bodies throughout the country, we will be 
pleased to furnish you with a list of the name and address of the regulatory 
pody in each State. 

I am returning herewith the galley proof of Mr. Roberts’ testimony forwarded 
with your letter of June 26, 1959. 

I trust that the suggestions contained herein will be of assistance to the 
subcommittee. 

Sincerely yours, 
GrorGE E. C. Hayes, Chairman. 


ATTACHMENT A—DRAFT OF LETTER 


GENTLEMEN: A subcommittee of the Senate Committee on the District of 
Columbia has been conducting hearings on proposed legislation that would re- 
quire the local mass transportation company to use personnel and equipment 
for charter and sightseeing operations entirely separate and distinct from 
personnel and equipment used for regularly scheduled mass transportation 
operations. 

A witness before the subcommittee has recommended that in lieu of com- 
plete separation, charter and sightseeing operations should be departmentalized 
with complete and full allocation of revenues and expenses on a monthly basis. 
The Public Utilities Commission of the District of Columbia requires that 
charter and sightseeing revenues be reported by months separately from reve- 
nues from regularly scheduled mass transportation operations. The Commis- 
sion, however, does not require the monthly segregation of expenses applicable 
to charter and sightseeing operations, but rather makes an allocation of such 
expenses from time to time on an annual basis as is required to determine net 
operating income from charter and sightseeing operations as distinguished 
from net operating income from regularly scheduled mass transportation opera- 
tions. 

The subcommittee is desirous of obtaining information with respect to the 
practices and requirements of other regulatory bodies in accounting for revenues 
and expenses from charter and sightseeing operations where such operations 
are carried on in conjunction with regularly scheduled mass transportation 
operations. For the information of the subcommittee, will you be kind enough 
to answer the questions set forth in the attached questionnaire with respect 
to your regulation of the company listed at the top thereof. If you do not 
have jurisdiction over the company in question, it would be appreciated if you 
would forward the questionnaire to the proper regulatory body. 

Your cooperation in furnishing the subcommittee with the desired information 
will be greatly appreciated. 

A self-addressed envelope is enclosed for your convenience in reply. 

Sincerely yours, 


CHESTER H. Smitu, Chief Clerk. 
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ATTACHMENT B—F ORM OF QUESTIONNAIRE 
Name of company 
City served 


If the above-named company engages in charter and sightseeing operations in 
conjunction with regularly scheduled mass transportation operations: 


1. Do you exercise jurisdiction over charter and sightseeing operations to the 
extent of prescribing rates or requiring that tariffs be filed showing the 
rates for charter and sightseeing operations?_____________--__----------__ 

Do you in any way limit the extent to which the company might engage in 

charter and sightseeing operations in addition to its regularly scheduled 
pene -cpemenorins.0n, operahene?l... 5.25... ~- alese incase 

8. Do you require the reporting of revenues and expenses from charter and sight- 
seeing operations separate and distinct from revenues and expenses from 


bo 


4. If the answer to (3) is in the affirmative, are charter and sightseeing opera- 
tions carried on independently of regularly scheduled mass transportation 
operations to the extent of using separate personnel and equip- 

If it is necessary to resort to allocations of certain expenses in determining 

net operating income from charter and sightseeing operations, are such 
allocations made currently so that net operating income from charter and 


on 


6. If the answer to (5) is in the negative, are such allocations made on a cal- 
endar year basis or on an annual basis from time to time as may be required 














RO iiss benched ~ acc Dats bektingn Kerib Geel apicinn ssl 
7. Is the allocation of expenses to charter and sightseeing operations made on— 
TE Ry CE Pee io ee ee a ee 
I ARO se III UTE, SN is ie ches psbdah pb Holand ween m dnciin sa eesigcell 
ATTACHMENT C 
City served | Company Regulatory body 
: a 2 oh ie 

Baltimore, Md-_.......-- Baltimore Transit Co__.........-..--- Maryland Public Service Commission, 
1721 Munsey Bldg., Baltimore, Md. 
ey, ES Niagara Frontier Transit System, Inc | New York Public Service Commission, 

| 55 Elk St., Albany, N.Y. 
Spee, ee 82 ee | Dallas R. & Terminal Co--_....--..--- od? ag City Utilities Supervisor, 

allas, Tex. 

Denver, Colo............ | Denver Tramway Corp.--......-.---- Colorado Public Utilities Commission, 


318 State Office Bldg., Denver, Colo. 
te dale Indiana Public Service Commission, 
401 State House, Indianapolis, Ind. 


L Sst: Indianapolis Transit System, Inc 


Kansas City, Kans__--_- Kansas City Public Service Co-_-_..-.--- Kansas State Corporation Commis- 
sion, State Office Bldg., Topeka, 
Kans. 
Louisville, Ky_........--. Louisville Transport Co_.-...-........- Kentucky Public Service Commission, 
Frankfort, Ky. 
Memphis, Tenn_-----__. Memphis Street Ry. Co __.-.-..-..---- Tennessee Public Service Commission, 
Cordell Hull Bldg., Nashville, Tenn, 
Milwaukee, Wis._....._- Milwaukee & Suburban Transporta- | Wisconsin Public Service Commission, 
tion Co. a State Office Bldg., Madison, 
s. 
Minneapolis, Minn__-.-_- Twin City Rapid Transit Co_......_- Minnesota Railroad and Warehouse 


Commission, 401 State Office Bldg., 

St. Paul, Minn. 

Newark, N.J.........-.. Public Service Coordinated Transport.| New Jersey Board of Public Utility 
Commissioners, 123 State House An- 
nex, Trenton, N.J. 

Sciaaiiaie Pennsylvania Public Utility Commis- 
sion, Harrisburg, Pa. 


Philadelphia, Pa........| Philadelphia Transportation Co 





Pittsburgh, Pa.......... 6 Do. 

Portland, Oreg-...--.--- Rose Oity Transit Co................- Portland City Council, Portland, 
Oreg. 

St. Louis, Mo-........-- St. Louis Public Service Co___--._.--- Missouri Public Service Commission, 


Jefferson Bldg., Jefferson City, Mo. 
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U.S. SENATE, 
COMMITTEE ON THE DISTRICT OF COLUMBIA, 
Washington, D.C. 

A subcommittee of the Senate Committee on the District of Columbia has 
been conducting hearings on proposed legislation that would require the local 
mass transportation company to use personnel and equipment for charter and 
sightseeing operations entirely separate and distinct from personnel and equip- 
ment used for regularly scheduled mass transportation operations. 

A witness before the subcommittee has recommended that in lieu of com- 
plete separation, charter and sightseeing operations should be departmentalized 
with complete and full allocation of revenues and expenses on a monthly basis. 
The Public Utilities Commission of the District of Columbia requires that char- 
ter and sightseeing revenues be reported by months separately from revenues 
from regularly scheduled mass transportation operations. The Commission, 
however, does not require the monthly segregation of expenses applicable to 
charter and sightseeing operations, but rather makes an allocation of such ex- 
penses from time to time on an annual basis as is required to determine net 
operating income from charter and sightseeing operations as distinguished 
from net operating income from regularly scheduled mass transportation 
operations. 

The subcommittee is desirous of obtaining information with respect to the 
practices and requirements of other regulatory bodies in accounting for revenues 
and expenses from charter and sightseeing operations where such operations are 
earried on in conjunction with regularly scheduled mass transportation opera- 
tions. For the information of the subcommittee, will you be kind enough to 
answer the questions set forth in the attached questionnaire with respect to your 
regulation of the company listed at the top thereof. If you do not have juris- 
diction over the company in question, it would be appreciated if you would for- 

yard the questionnaire to the proper regulatory body. 

Your cooperation in furnishing the subcommittee with the desired informa- 
tion will be greatly appreciated. A self-addressed envelope is enclosed for your 
convenience in reply. 

Sincerely yours, 


CHESTER H. SmirtuH, Chief Clerk. 


QUESTION NAIRE 
Name of company 
City served 


If the above-named company engages in charter and sightseeing operations 
in conjunction with regularly scheduled mass transportation operations: 


(1) Do you exercise jurisdiction over charter and sightseeing operations to the 


extent of prescribing rates or requiring that tariffs be filed showing the 
rates for charter and sightseeing operations?_________________________ 
(2) Do you in any way limit the extent to which the company might engage in 
charter and sightseeing operations in addition to its regularly scheduled 
WinGa HOR NCONIEET CTR UIODS Fn cine ee tiececceciwwcnnnmiaccas 
(3) Do you require the reporting of revenues and expenses from charter and 
sightseeing operations separate and distinct from revenues and expenses 
from regularly scheduled mass transportation operations?______________ 


(4) If the answer to (3) is in the affirmative, are charter and sightseeing opera- 


tions carried on independently of regularly scheduled mass transportation 
operations to the extent of using separate personnel and equipment?______ 
(5) If it is necessary to resort to allocations of certain expenses in determining 
net operating income from charter and sightseeing operations, are such 
allocations made currently so that net operating income from charter 


(6) If the answer to (5) is in the negative, are such allocations made on a 
calendar year basis or on an annual basis from time to time as may be 


ee ee ee ee ee ee ee 
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STATE OF MARYLAND, 
Pus.ic SERVICE COMMISSION, 


Baltimore, July 7, 1959. 
Mr. CHESTER H. SMITH, 


Chief Clerk, Committee on the District of Columbia, 
U.S. Senate, Washington, D.C. 


Dear Mr. Smitru: In response to your letter of July 2, 1959, I am returning 


the questionnaire submitted therewith, on which we have supplied the requested 
information. 


Very truly yours, 


ALBERT L, DEEN, 
Brecutive Secretary. 
QUESTIONNAIRE 


Name of company : Baltimore Transit Co. 
City served : Baltimore, Md. 


If the above-named company engages in charter and sightseeing operations 
in conjunction with regularly scheduled mass transportation operations: 


(1) Do you exercise jurisdiction over charter and sightseeing operations to 
the extent of prescribing rates or requiring that tariffs be filed showing 
the rates for charter and sightseeing operations? No. 

(2) Do you in any way limit the extent to which the company might engage 
in charter and sightseeing operations in addition to its regularly scheduled 
mass transportation operations? No. 

(3) Do you require the reporting of revenues and expenses from charter and 
sightseeing operations separate and distinct from revenues and expenses 
from regularly scheduled mass transportation operations? Revenues, 
yes ; expenses, no. 

(4) If the answer to (3) is in the affirmative, are charter and sightseeing opera- 
tions carried on independently of regularly scheduled mass transportation 
operations to the extent of using separate personnel and equipment? No. 

(5) If it is necessary to resort to allocations of certain expenses in determining 
net operating income from charter and sightseeing operations, are such 
allocations made currently so that net operating income from charter 
and sightseeing operations can be determined monthly? No. 

(6) If the answer to (5) is in the negative, are such allocations made on a 
calendar year basis or on an annual basis from time to time as may be 
required for ratemaking purposes? On calendar year basis or from time 
to time as may be required for ratemaking purposes. 

(7) Is the allocation of expenses to charter and sightseeing operations made 
on— 

(a) Incremental cost basis, or 
(b) Fully allocated cost basis. Yes, fully allocated cost basis. 





STATE OF NEW YORK, 
PUBLIC SERVICE COMMISSION, 


Albany, July 9, 1959. 
Mr. CyrestTer H. SMITH, 


Chief Clerk, Senate District Committee, New Senate Office Building, Washing- 
ton, DC. 


Deak Sir: Your letter addressed to this commission under date of July 2, 
1959, together with the attached questionnaire, has been referred to the un- 
dersigned. The questions posed in the latter are answered here in the order 
in which they are stated. 

(1) No. By legislation effective September 1, 1955, this commission was 
given jurisdiction over previously unregulated charter or special party opera- 
tions by motor carriers of persons. The statute does not make the filing of 
tariffs mandatory but authorizes the commission to require it. That authority 
has not as yet been exercised. 

(2) The statute referred to above provides that motor carriers of passengers 
holding certificates of public convenience and necessity issued by this commis- 
sion shall be authorized on application to transport special or chartered parties 
to all points in this State subject to such rules as the commission may pre- 
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scribe. Rules defining the service so authorized and delineating the origin ter- 
ritory from which the so-called incidental rights shall apply have been promul- 
gated by the commission. 


(3) Revenues, yes; expenses, no. 

(4) No. 

(5) No. 

(6) As required from time to time for ratemaking purposes, based on either 
a calendar year or a constructive future year. 

(7) On both incremental and fully allocated cost bases. 

I trust that this fully supplies the information desired. Any further in- 
formation will be furnished upon request. 

Very truly yours, 
V. M. PARSHALL, 
Director, Transportation Division. 


City oF DALLAS, TEx., 


July 10, 1959. 
Mr. CHESTER H. SMITH, 


Chief Clerk, U.S. Senate, Washington, D.C. 


Dear Sir: Attached is the completed questionnaire on the Dallas Transit Co., 
which the Senate District Committee desired in connection with hearings on 
proposed legislation that would require local mass transportation companies to 
use personnel and equipment for chartered and sightseeing operations entirely 


separate and distinct from personnel and equipment used for regularly sched- 
uled mass transportation operations. 
Yours very truly, 


J. W. Monk, 
Supervisor of Public Utilities. 


QUESTIONN AIRE 


Name of company: Dallas Transit Co. 
City served: Dallas, Tex. 


If the above-named company engages in charter and sightseeing operations in 
conjunction with regularly scheduled mass transportation operations: 


(1) Do you exercise jurisdiction over charter and sightseeing operations to 
the extent of prescribing rates or requiring that tariffs be filed showing the 
rates for charter and sightseeing operations? No. 

(2) Do you in any way limit the extent to which the company might engage 
in charter and sightseeing operations in addition to its regularly sched- 
uled mass transportation operations? No. State regulation limits opera- 
tion not to exceed 5 miles beyond corporate limits of city. 

(3) Do you require the reporting of revenues and expenses from charter and 
sightseeing operations separate and distinct from revenues and expenses 
from regularly scheduled mass transportation operations? Reported 
monthly. 

(4) If the answer to (3) is in the affirmative, are charter and sightseeing opera- 
tions carried on independently of regularly scheduled mass transportation 
operations to the extent of using separate personnel and equipment? In- 
tegrated operation. Separate personnel consists of one supervisor and 
part time of one stenographer. 

(5) If it is necessary to resort to allocations of certain expenses in determining 
net operating income from charter and sightseeing operations, are such 
allocations made currently so that net operating income from charter and 
sightseeing operations can be determined monthly? Yes. Net operating 
income is reported monthly. 

(6) If the answer to (5) is in the negative, are such allocations made on a calen- 
dar-year basis or on an annual basis from time to time as may be required 
for ratemaking purposes? Answer to (5) is affirmative. 

(7) Is the allocation of expenses to charter and sightseeing operations made 
on— 

(a) Incremental basis, or 
(b) Fully allocated cost basis? On basis of fixed and incremental costs. 


41860—59——_19 
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QUESTIONNAIRE 


Name of company : Denver Tramway Corp. 
City served: Denver, Colo. 


If the above-named company engages in charter and sightseeing operations‘ 
in conjunction with regularly scheduled mass transportation operations: 


(1) Do you exercise jurisdiction over charter and sightseeing operations to 
the extent of prescribing rates or requiring that tariffs be filed showing 
the rates for charter and sightseeing operations? On charter operation, 
yes. 

(2) Do you in any way limit the extent to which the company might engage 
in charter and sightseeing operations in addition to its regularly scheduled 
mass transportation operations? Must operate within its charter 
authority. 

(3) Do you require the reporting of revenues and expenses from charter and 
sightseeing operations separate and distinct from revenues and expenses 
from regularly scheduled mass transportation operations? Revenues only. 

(4) If the answer to (8) is in the affirmative, are charter and sightseeing opera- 
tions carried on independently of regularly scheduled mass transportation 
operations to the extent of using separate personnel and equipment? No. 

(5) If it is necessary to resort to allocations of certain expenses in determining 
net operating income from charter and sightseeing operations, are such 
allocations made currently so that net operating income from charter and 
sightseeing operations can be determined monthly? Not required. 

(6) If the answer to (5) is in the negative, are such allocations made on a 
ealendar year basis or on an annual basis from time to time as may be 
required for ratemaking purposes? For ratemaking, overall costs. 

(7) Is the allocation of expenses to charter and sightseeing operations made on— 

(a) Incremental cost basis? 
(b) Fully allocated cost basis? 


Prepared by the Public Utilities Commission of the State of Colorado, State 
Office Building, Denver, Colo. 


QUESTIONN AIRE 


Name of company: Indianapolis Transit System, Inc. 
City served: Indianapolis, Ind. 


Above-named company does not engage in charter and sightseeing operations: 


STATE OF KANSAS, 
STATE CORPORATION COMMISSION, 
Motor CARRIER DIVISION, 
Topeka, Kans., July 7, 1959. 
CHESTER H. SMITH, 
Chief Clerk, Senate District Committee, 
New Senate Office Building, 
Washington, D.C. 


DEAR Mr. SMITH: We are in receipt of your questionnaire concerning the 
Kansas City Public Service, Co., of Kansas City, Kans., relative to engaging in 
charter and sightseeing operations in conjunction with regularly scheduled mass 
transportation operations. 

Under the Kansas motor carrier law certain classes of carriers are not 
required to hold authority from this commission. The first exemption under 
the act is: 

“Motor carriers who shall operate wholly within the corporate limits of a city 
or village in this State, or between contiguous cities or villages in this State 
or in this and another State, or between any city or village in this or another 
State and the suburban territory in this State within 3 miles of the corporate 
limits thereof: Provided, That none of the foregoing exemptions shall apply to 
motor carriers of passengers (other than motor carriers of passengers operating 





4 Charter, but no sightseeing authority. 
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as a part of the general transit system serving any such city or village in this 
or another State) operating on regular routes and time schedules between any 
city or village in this or another State, and the suburban territory in this State.” 
I, therefore, feel that since we do not have jurisdiction over the above company 
it is not necessary to answer your questionnaire. However, should you desire 
to have the questionnaire answered in its entirety, please advise. 
Very truly yours, 


Ray R. McKINLey, 
Director, Motor Carrier Division. 


COMMONWEALTH OF KENTUCKY, 
DEPARTMENT OF Motor TRANSPORTATION, 


Frankfort, July 14, 1959. 
Mr. CuestTER H. Sm1IrTH, 


Chief Clerk, Senate District Committee, 
New Senate Office Building, Washington, D.C. 


Dear Mr. SMITH: Your ietter of July 2 to the Kentucky Public Service Com- 
mission has been handed to me for reply. Although we do not require the 
Louisville Transit Co. to separate their statistics between their regular opera- 
tions and their charter operations, their monthly report provides such infor- 
mation. 

All common carriers in Kentucky, both city and intercity, have authority to 
engage in charter trips and are required to file their tariffs. The only restriction 
on charter operations in Kentucky is that the point of origin must be within 20 
miles of a point of service on the carrier’s regular route. 

The charter operations are conducted through the use of the same equipment 
as regular operations and are controlled by the same persunnel. 

The Louisville Transit Co. engages in charter business only on a very limited 
basis, and I am afraid that the information concerning this company will be of 
little help to you. 


Sincerely yours, 
Martin S. Perry, 
Commissioner. 
DELMER ISON, 
Assistant Commissioner. 


QUESTIONNAIRE 


Name of company : Milwaukee & Suburban Transportation Co. 
City served : Milwaukee, Wis. 


If the above-named company engages in charter and sightseeing cperations 
in conjunction with regularly scheduled mass transportation operations: 


(1) Do you exercise jurisdiction over charter and sightseeing operations to the 
extent of prescribing rates or requiring that tariffs be filed showing the 
rates for charter and sightseeing operations? Require tariffs to be filed. 

(2) Do you in any way limit the extent to which the company might engage in 
charter and sightseeing operations in addition to its regularly scheduled 
mass transportation operations? No. 

(3) Do you require the reporting of revenues and expenses from charter and 
sightseeing operations separate and distinct from revenues and expenses 
from regularly scheduled mass transportation operations? Revenues 
separated. 

(4) If the answer to (3) is in the affirmative, are charter and sightseeing oper- 
ations carried on independently of regularly scheduled mass transportation 
operations to the extent of using separate personnel and equipment? No. 

(5) If it is necessary to resort to allocations of certain expenses in determining 
net operating income from charter and sightseeing operations, are such 
allocations made currently so that net operating income from charter and 
sightseeing operations can be determined monthly? No. 

(6) If the answer to (5) is in the negative, are such allocations made on a 
ealendar year basis or on an annual basis from time to time as may be 
required for ratemaking purposes? Yes. 
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(7) Is the allocation of expenses to charter and sightseeing operations made 
on— 
(a) Incremental cost basts? Yes. 
(b) Fully allocated cost basis? 


QUESTIONNAIRE 


Name of company : Twin City Rapid Transit Co. 
City served : Minneapolis, Minn. 


If the above-named company engages in charter and sightseeing operations in 
conjunction with regularly scheduled mass transportation operations: 

(1) Do you exercise jurisdiction over charter and sightseeing operations to the 
extent of prescribing rates or requiring that tariffs be filed showing the 
rates for charter and sightseeing operations? Yes. 

(2) Do you in any way limit the extent to which the company might engage in 
charter and sightseeing operations in addition to its regularly scheduled 
mass transportation operations? No. 

(3) Do you require the reporting of revenues and expenses from charter and 
sightseeing operations separate and distinct from revenues and expenses 
from regularly scheduled mass transportation operations? Revenues 
only. 

(4) If the answer to (3) is in the affirmative, are charter and sightseeing opera- 
tions carried on independently of regularly scheduled mass transporta- 
tion operations to the extent of using separate personnel and equipment? 
No. 

(5) If it is necessary to resort to allocations of certain expenses in determining 
net operating income from charter and sightseeing operations, are such 
allocations made currently so that net operating income from charter 
and sightseeing operations can be determined monthly? No. 

(6) If the answer to (5) is in the negative, are such allocations made on a calen- 
dar year basis or on an annual basis from time to time as may be required 
for ratemaking purposes? No. 

(7) Is the allocation of expenses to charter and sightseeing operations made 
on— 

(a) Incremental cost basis? None. 
(6) Fully allocated cost basis? None. 


STATE OF NEW JERSEY, 
DEPARTMENT OF PUBLIC UTILITIES, 
Newark, N.J., July 13, 1959. 
Mr. CHESTER H. SMITH, 
Chief Clerk, U.S. Senate, Committee on the District of Columbia, 
New Senate Office Building, Washington, D.C. 


Dear Mr. SmitH: Enclosed is the completed questionnaire in accordance with 
your request of July 2, 1959. 


We trust the information will be of assistance to you in resolving the problem 
presented. 


Sincerely yours, 
RatpuH L. Fusco, President. 


QUESTIONNAIRE 


Name of company: Public Service Coordinated Transport. 
City served: Newark, N.J. 


If the above-named company engages in charter and sightseeing operations 
in conjunction with regularly scheduled mass transportation operations: 


(1) Do you exercise jurisdiction over charter and sightseeing operations to the 
extent of prescribing rates or requiring that tariffs be filed showing the 
rates for charter and sightseeing operations? No. 

(2) Do you in any way limit the extent to which the company might engage in 
charter and sightseeing operations in addition to its regularly scheduled 
mass transportation operations? No. 


(3 
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(3) Do you require the reporting of revenues and expenses from charter and 
sightseeing operations separate and distinct from revenues and expenses 
from regularly scheduled mass transportation operations? Yes; revenues 
only. 

(4) If the answer to (3) is in the affirmative, are charter and sightseeing opera- 
tions carried on independently of regularly scheduled mass transportation 
operations to the extent of using separate personnel and equipment? No. 

(5) If it is necessary to resort to allocations of certain expenses in determining 
net operating income from charter and sightseeing operations, are such 
allocations made currently so that net operating income from charter and 
sightseeing operations can be determined monthly? No. 

(6) If the answer to (5) is in the negative, are such allocations made on a 
salendar year basis or on an annual basis from time to time as may be 
required for ratemaking purposes? Yes. 

(7) Is the allocation of expenses to charter and sightseeing operations made on— 

(a) Incremental cost basis? No. 
(0) Fully allocated cost basis. Yes. 





COMMONWEALTH OF PENNSYLVANIA, 
PENNSYLVANIA PusLic UTILITY COMMISSION, 
July 9, 1959. 
In re Philadelphia Transportation Co. charter and scheduled bus operations. 
CHESTER H. SMITH, 
Chief Clerk, U.S. Senate, 
Committee on the District of Columbia, 
Washington, D.C. 


Dear Sir: Attached hereto is a copy of the questionnaire accompanying your 
letter of July 2, 1959, on which we have indicated the answers to the questions, 

(1) Yes. 

(2) No; except by charter authority. 

(3) Revenues only, not expenses. 

(4) No. 

(5) Not required. 

(6) No. 

(7) Not required. 

The commission, for rate case purposes, considers the company’s charter and 
scheduled bus revenues and expenses on a combined basis, recognizing the highly 
conjectural nature of expense allocations and knowing that competition requires 
that charter rates be maintained on a reasonable parity with the rates of 
competing charter carriers. 

Very truly yours, 
Leon ScHWaArtTz, Chairman. 


QUESTION NAIRE 


Name of company: Philadelphia Transportation Co. 
City served: Philadelphia, Pa. 


If the above-named company engages in charter and sightseeing operations in 
conjunction with regularly scheduled mass transportation operations: 


(1) Do you exercise jurisdiction over charter and sightseeing operations to the 
the extent of prescribing rates or requiring that tariffs be filed showing 
the rates for charter and sightseeing operations? Yes. 

(2) Do you in any way limit the extent to which the company might engage in 
charter and sightseeing operations in addition to its regularly scheduled 
mass transportation operations? No, except by charter authority. 

(3) Do you require the reporting of revenues and expenses from charter and 
sightseeing operations separate and distinct from revenues and expenses 
from regularly scheduled mass transportation operations? Revenues only, 
not expenses. . 

(4) If the answer to (3) is in the affirmative, are charter and sightseeing 
operations carried on independently of regularly scheduled mass trans- 


portation operations to the extent of using separate personnel and equip- 
ment? No. 
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(5) If it is necessary to resort to allocations of certain expenses in determining 
net operating income from charter and sightseeing operations, are such 
allocations made currently so that net operating income from charter and 
sightseeing operations can be determined monthly? Not required. 

(6) If the answer to (5) is in the negative, are such allocations made on a 
calendar year basis or on an annual basis from time to time as may be 
required for ratemaking purposes? No. 

(7) Is the allocation of expenses to charter and sightseeing operations made 
on— 

(a) Incremental cost basis, or 
(b) Fully allocated cost basis? Not required. 


Criry OF PoRTLAND, OREG., 
DEPARTMENT OF PUBLIC WorRKS, 
July 23, 1959. 
Mr. CHESTER H. SMITH, 
Chief Clerk, Senate Committee on the District of Columbia, 
Washington, D.C. 


Dear Str: A questionnaire addressed to the Portland City Council, Portland, 
Oreg., from the subcommittee of the Senate Committee of the District of Columbia 
in respect to hearings on proposed legislation regulating charter and sightseeing 
operations has been referred to this department for reply. Following are our 
comments in respect to this questionnaire: 

Private mass transit operations, which are in serious difficulties in most cities 
in this country, have few alternative means of augmenting their income, charter 
and sightseeing operations being one of those alternatives. 

Mass transit operations have a surplus of equipment except at peak hours 
and one of the few opportunities to utilize this expensive equipment is through 
the development and promotion of charter and sightseeing business in the off- 
peak hours. Rather than discourage this practice, we prefer to encourage the 
transit company in our area to expand and develop this type of revenue-producing 
business in order that it may remain a solvent private operating utility. 

From our experience in the city of Portland and from our knowledge of the 
general transit situation in the west coast, it would appear to us that legislation 
of the type recommended to your committee, with the restrictions attendant 
thereto, would definitely remove an important producer of revenue and further 
jeopardize the ability of private mass transit operations to remain solvent. 

Following are our comments on the specific questions contained in your query: 
Yes. 

. No (limitations outside of city set by State Public Utilities Commission). 
. Revenue only, not expenses. 

. No (economically not feasible). 

. As all revenue from charter and sightseeing supplements passenger revenue 
and aids in offsetting losses in vital transit services, we do not require the 
extra expense involved in making such separations. 

6. X. 

7. See (5). 

We trust the foregoing gives you all the information necessary. 

Very truly yours, 


O71 ye OO Oe 


Cart J. WENDT, 
Transportation Director. 


U.S. SENATE, 
COMMITTEE ON THE DISTRICT OF COLUMBIA, 
July 2, 1959. 
Missouri Pustic SERVICE COMMISSION, 
Jefferson Building, 
Jefferson City, Mo. 


GENTLEMEN: A subcommittee of the Senate Committee on the District of 
Columbia has been conducting hearings on proposed legislation that would 
require the local mass transportation company to use personnel and equipment 
for charter and sightseeing operations entirely separate and distinct from per- 
sonnel and equipment used for regularly scheduled mass transportation opera- 
tions. 
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A witness before the subcommittee has recommended that in lieu of complete 
separation, charter and sightseeing operations should be departmentalized with 
complete and full allocation of revenues and expenses on a monthly basis. The 
Public Utilities Commission of the District of Columbia requires that charter 
and sightseeing revenues be reported by months separately from revenues from 
regularly scheduled mass transportation operations. The Commission, however, 
does not require the monthly segregation of expenses applicable to charter and 
sightseeing operations, but rather makes an allocation of such expenses from 
time to time on an annual basis as is required to determine net operating income 
from charter and sightseeing operations as distinguished from net operating 
income from regularly scheduled mass transportation operations. 

The subcommittee is desirous of obtaining information with respect to the 
practices and requirements of other regulatory bodies in accounting for reve- 
nues and expenses from charter and sightseeing operations where such operations 
are carried on in conjunction with regularly scheduled mass transportation 
operations. For the information of the subcommittee, will you be kind enough 
to answer the questions set forth in the attached questionnaire with respect 
to your regulation of the company listed at the top thereof. If you do not have 
jurisdiction over the company in question, it would be appreciated if you would 
forward the questionnaire to the proper regulatory body. 

Your cooperation in furnishing the subcommittee with the desired informa- 


tion will be greatly appreciated. A self-addressed envelope is enclosed for your 
convenience in reply. 


Sincerely yours, 
CHESTER H. SMitTH, Chief Clerk. 


QUESTIONNAIRE 


Name of company: St. Louis Public Service Co. 
City served : St. Louis, Mo. 


If the above-named company engages in charter and sightseeing operations 
in conjunction with regularly scheduled mass transportation operations: 


(1) Do you exercise jurisdiction over charter and sightseeing operations to 
the extent of prescribing rates or requiring that tariffs be filed showing 
the rates for charter and sightseeing operations? No. 

(2) Do you in any way limit the extent to which the company might engage in 
charter and sightseeing operations in addition to its regularly scheduled 
mass transportation operations? No. 

(3) Do you require the reporting of revenues and expenses from charter and 
sightseeing operations separate and distinct from revenues and expenses 
from regularly scheduled mass transportation operations? No. 

(4) If the answer to (3) is in the affirmative, are charter and sightseeing opera- 
tions carried on independently of regularly scheduled mass transportation 
operations to the extent of using separate personnel and equipment? 

(5) If it is necessary to resort to allocations of certain expenses in determining 
net operating income from charter and sightseeing operations, are such 
allocations made currently so that net operating income from charter 
and sightseeing operations can be determined monthly? No. 

(6) If the answer to (5) is in the negative, are such allocations made on a 
calendar year basis or on an annual basis from time to time as may be 
required for ratemaking purposes? Yes. 

(7) Is the allocation of expenses to charter and sightseeing operations made 
on— 

(a) Incremental cost basis, or 
(b) Fully allocated cost basis? Yes. 


AMALGAMATED ASSOCIATION OF STREET, ELECTRIC RAILWAY 
& Motor CoacH EMPLOYES OF AMERICA, 


Portland, Oreg., July 28, 1959. 
Re S. 304. 


Senator WAYNE MorsE, 
U.S. Senate, 
Washington, D.C. 


Deak SENATOR MorsE: Division 1055 of the Amalgamated Association of Street, 
Electric Railway & Motor Coach Employes of America—representing employees 
of Western Greyhound Lines in Oregon—respectfully urges you support S. 304. 
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S. 304 requires that all assets and personnel of the D.C. Transit System, Inc.,, 
shall be used exclusively in mass transportation, as provided in section 1, Public 
Law 757, and shall not be employed in competition with the service of any other 
company. The need for such legislation arises from the D.C. Transit System’s 
invasions of competitive fields. Under Public Law 757, the corporation was 
granted a mass transportation monopoly in the Nation’s Capital, plus other 
advantages, including exemption from many District of Columbia taxes amount- 
ing to $1 million annually. It has extended that privileged position into com- 
petition with numerous enterprises. 

For example, D.C. Transit’s accelerated activities in charter and sightseeing 
have resulted in loss of work for members of our union in Eastern Greyhound 
Lines. Also, D.C. Transit is attempting to invade the intercity travel field by 
promoting limousine service between Washington, D.C., and New York City. 
This proposed service has already been approved by an ICC examiner. If the 
Interstate Commerce Commission approves D.C. Transit’s application, it could 
have a disastrous effect upon many Greyhound employees. With increased 
volume, there is no question that D.C. Transit will seek authority to operate 
buses, as opposed to limousines, in competition with Greyhound and others. 

The D.C. Transit System’s position that it cannot do without sideline ventures 
teems with mischief. It is a position behind which the corporation will entrench 
itself to the ultimate ruination of numerous competitive businesses. 

It is inconceivable that the Congress intended to give the D.C. Transit Sys- 
tem the right to use its mass transit monopoly power to gain advantage in com- 
petitive fields. Certainly, the antitrust laws express a policy formulated by 
the Congress. When the Congress accepted the policy incorporated in the anti- 
trust acts, it voted in favor of the preservation of a competitive enterprise sys- 
tem. Therefore, it seems to us that S. 304 affords the Members of the 86th 
Congress an opportunity to strike a hard blow for the competitive enterprise 
system. In this situation there are insufficient counterbalancing benefits to 
offset the substantial lessening of competition which will inevitably result from 
D.C. Transit’s activities. 

The enactment of S. 304 is essential for the regulation of the conduct of the 
D.C. Transit System. May we have your support of this legislation? 

Sincerely, 
Frep C. Spivey, President. 


U.S. SENATE, 


Washington, D.C., July 24, 1959. 
Hon. WAYNE Morse, 


Chairman, Subcommittee on Public Health, Education, Welfare, and Safety, 
Committee on the District of Columbia, U.S. Senate, Washington, D.C. 


DeaR SENATOR: You may recall that during the hearings on S. 304, a bill to 
provide for the regulation of the sightseeing activities of the D.C. Transit 
System, Senator O’Mahoney asked for permission to file an additional state- 
ment. The permission was given and the statement has been filed. Since that 
time, Senator O’Mahoney has been taken ill and is confined to Bethesda Naval 
Hospital. In the meantime, research has developed a further point with respect 
to the constitutionality and legality of S. 304. So that the committee may 
have the point before it during any deliberations, I enclose the attached state 
ment respecting notice and the reservation of powers to cancel or regulate. 

Sincerely yours, 
JERRY A. O’CALLAGHAN, Legislative Assistant. 


CONSTRUCTIVE NOTICE AND THE RESERVATION OF POWERS TO CANCEL OR REGULATE 


During debate on May 7, 1956, on a Senate bill to transfer the assets and 
operations of the Capital Transit Co. to a public corporation, Senator Wayne 
Morse, by a penetrating analysis demonstrated clear right of Congress to with- 
draw the privileges of the franchise under which Capital Transit was function- 
ing. Congress had specifically reserved in the law, Senator Morse observed, the 
right to cancel the franchise and “every investor in Capital Transit, every pur- 
chaser of stock in this company in the intervening years, had clear legal notice 
that when he invested in this company, he ran the risk of a cancellation of the 
franchise; therefore, there is no legal obligation resting upon Congress to pay 





ee a le 


TS erect Ti ctw 


REGULATION OF D.C. TRANSIT SYSTEM, INC.—1959 291 


any of these investors because of the fact that it may develop that they made 
a bad investment” (Congressional Record, 84th Cong., 2d sess., pp. 6798-6799). 

The analogy to S. 304 rests on the discussion of notice. Section 6 of the 
Franchise Act of 1956 clearly and expressly reserves the right of Congress to 
regulate the sightseeing activities of the D.C. Transit System. The act un- 
equivocally sets forth that the sightseeing activities of the D.C. Transit System 
authorized in section 6 will be “subject to compliance with the applicable laws, 
rules, and regulations of the District of Columbia * * *.” 

If S. 304 is enacted, it will become one of the applicable laws of the District 
of Columbia. All investors and other interested parties have, therefore, been 
on notice that Congress could and might enact laws respecting the precise terms 
under which the sightseeing services of the D.C. Transit might be carried out. 


(Whereupon, at 7:45 p.m., the subcommittee adjourned, subject to 
call of the Chair.) 


x 





